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Court of Appeals of the District of Columbia. 


No. 3747. 

Lena M. Howard, Appellant, 
vs. 

Charles W. Holmes. 

a Supreme Court of the District of Columbia. 

Equity. No. 35455. 

Lena M*. Howard, Plaintiff, 
vs. 

Charles W. Holmes, Defendant. 

United States of America, 

District of Columbia, ss: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the foliowing papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Bill of Complaint . 

Filed September 26, 1917. 

In the Supreme Court of the District of Columbia. 

Equity. No. 35455. 

Lena M‘. Howard, Plaintiff, 
vs. 

Charles W. Holmes, Defendant. 

To the Supreme Court of the District of Columbia: 

The plaintiff states as follows: 

1. The plaintiff is a citizen of the United States and a resident of 
the District of Columbia, is of full legal age, and brings this suit 
in her own right. 
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2. The defendant, Charles W. Holmes, is a citizen of the United 
States and a resident of, and engaged in business in, the District of 
Columbia, and is sued in his own right. 

3. Amanda A. Ilolmes, mother of the plaintiff and defendant, 
died in 1901, and by the will of said Amanda A. Ilolmes the plain¬ 
tiff and defendant became entitled in fee simple as tenants in com¬ 
mon to the following real property: Lot 52 Square 624, premises 
known as No. 42 H Street, Northwest, Washington, D. C.; and prem¬ 
ises known as Nos. 1148 and 1150 Second Street, Northwest, Wash¬ 
ington, D. C. 

Plaintiff states that the said Amanda A. Ilolmes attempted by her 
said will to devise to the plaintiff and defendant the following real 
property, to wit: a farm of about 49% acres at Montrose, Mont¬ 
gomery County, in the State of Maryland, described as follows: part 
of “Dann”, beginning at a stone planted on east side of turnpike 
leading from Rockville to Georgetown, said stone being at 

2 end of the first line of tract conveved by Sage and wife to 
John Lefler; with S. margin of road granted to Robert Brown 

and William Wyndham by said Sage, S. 88° 38' E. 95. 4/25 ps. to 
third line of tract conveyed by Philip Sherer to said Sage; with said 
line, with allowance of 20' W. variation, N. 1° 20' E. 72 9/50 ps. to 
stone at end of closing line of tract conveyed by Sage to Julius 
Adams; with said line reversed, N. 89° 25' W. 126 12/25 ps. to stone 
on east side of turnpike; with turnpike, S. 21° 45' E. 76.93 ps. to 
beginning, containing exclusive of road 48 acres 3 roods 31 ps., more 
or less. 

But the plaintiff states that in fact the plaintiff and defendant be¬ 
came entitled in fee simple as tenants in common to said property 
in Montgomery County, Maryland, as the heirs of Amanda A. 
Holmes under deed in trust from William R. Sage and wife to 
Margaret McDowell, dated July 6, 1859, and recorded July 12, 
1859, in Liber J. G. H. 7 page 459, of the Land Records of Mont¬ 
gomery County, Maryland, which conveyed the said property in 
trust for the use of Amanda A. Holmes for life, and after her death 
to her heirs. 

4. That the father of the plaintiff died in 1899, and the plain¬ 
tiff's husband died in 1899, and at the time of the death of the 
plaintiff’s mother in 1901, the plaintiff had been residing with her 
said mother, and the plaintiff was entirely occupied with the care 
of her five children, the oldest of said children then being about the 
age of sixteen years. 

5. Plaintiff further avers that by the last will and testament of her 

said mother, Amanda A. Ilolmes, duly admitted to prohate 

3 in the Supreme Court of the District of Columbia holding 
Probate Court, her father, Thomas E. Holmes, was named 

as the executor thereof, but as he predeceased said testatrix, the de¬ 
fendant was duly appointed and qualified as administrator with the 
will annexed of the estate of said Amanda A. Holmes. That said 
administrator never filed an inventory or account of his administra- 
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tion of said estate, but on or about (lie 6th day of December, 1901, 
filed with the Register of Wills ail affidavit in lieu of account. That 
subsequently, to wit, in the year 1902, the said defendant, with 
the consent of the plaintiff, sold the properties known as Nos. 1148 
and 1150 Second Street, Northwest, Washington, D. C., and took 
entire charge of the matter of the settlement of said sales and the 
distribution of the proceeds derived therefrom, and for this reason 
the plaintiff is unable to state whether the defendant has fully ac¬ 
counted to her for her interest in the proceeds of said sales, but 
the plaintiff is not seeking at this time an accounting with reference 
to said matter. 

6. That in 1904, the plaintiff not having received any income 
from the remaining properties of the estate of her mother, con¬ 
sulted with her brother, the defendant, with a view of making some 
arrangement whereby the plaintiff, for the purpose of providing for 
her children, could obtain funds upon the security of the plaintiff’s 
interest in the property of the estate of her mother. That the de¬ 
fendant told the plaintiff that in order to make a division between 
them, it would be necessary to sell the properties at public auction, 
and that by a forced sale at that time the full value of the 

4 properties would not be realized. The defendant then pro¬ 
posed that he would buy in the properties at such auction 

sale and hold the properties for the benefit of the plaintiff and him¬ 
self ; and the defendant urged and advised the acceptance of this 
arrangement by plaintiff for the reasons stated by him to the plain¬ 
tiff that the plaintiff’s interest in the property and her share in the 
probable future increase in the value of the properties would thus 
be protected and that the arrangement would obviate probable dis¬ 
sipation of the properties in litigation in event of defendant’s death. 
That thereafter the defendant receded from this position, and ad¬ 
vised plaintiff that the properties be not sold at auction, but sug¬ 
gested to the plaintiff that the property, 42 II Street, be valued by 
the plaintiff and the defendant, for the purpose of their arrange¬ 
ment, at $7,000.00, and the farm in Montgomery County, Maryland, 
be valued at $3,000.00, and that the defendant advance to the plain¬ 
tiff upon the security of the plaintiff’s interest in the II Street prop¬ 
erty, $3,500.00, and upon the security of the plaintiff’s interest in 
the Montgomery County property, $1,500.00, her interest in said 
properties to be conveyed to him as security for said advances; and 
that the plaintiff and defendant share equally in any subsequent 
increase in value of the properties within a reasonable time, or in 
the amount by which the proceeds of the subsequent sales of the 
properties should exceed the said valuations so put upon the prop¬ 
erties, after deduction of certain specified expenses. 

And the plaintiff avers that it was the special desire of both the 
plaintiff and defendant that the said properties should not be trans¬ 
ferred outside of tbeir family; that plaintiff and defendant 

5 both realized that the plaintiff would not be able to repay 
any advance to her by the defendant except from her interest 

in her mother’s estate, and from the sale of said properties, and that 
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the defendant was better able to manage and control the properties 
than the plaintiff so as to secure the increase in value which the 
plaintiff and defendant both anticipated within a few years; that 
the plaintiff and defendant’s purpose was to obtain funds for the 
present needs of plaintiff’s children and at the same time to preserve 
her interest in the probable increase in value of said real estate, and 
the plaintiff understood that the arrangement proposed by the de¬ 
fendant was based upon the considerations just mentioned and would 
secure for the plaintiff the said objects sought by the plaintiff. 
That the said arrangement proposed by the defendant was expressed 
by the defendant to the plaintiff orally and in letters, several of 
which have since been lost by the plaintiff. Copies of two such 
letters are hereto attached marked Plaintiff’s Exhibit No. 1, and 
Plaintiff’s Exhibit No. 2, and are prayed to be read and considered 
as a part hereof. 

7. That the plaintiff accepted the said arrangement proposed by 
the defendant, and the defendant requested the plaintiff to sign a 
form of written agreement prepared by him, which the defendant 
informed the plaintiff contained the terms of the arrangement agreed 
upon between them, and that the plaintiff, relying on these state¬ 
ments of the defendant, signed two certain writings dated July 18, 
1904, practically similar in form, but one relating to the property 
known as 42 II Street, Northwest, and the other relating to 

the farm in Montgomery County, Maryland, copies of which 
6 agreements are hereto attached marked Plaintiff’s Exhibits 

Nos. 3 and 4, and are prayed to be read and considered as a 
part hereof. That the defendant further informed plaintiff that 
it would be necessary, in order to carry out the terms of said agree¬ 
ments and enable him to handle said properties in accordance with 
the terms thereof, for her to execute to him formal deeds transferring 
the legal titles of said properties to him, but that the execution of 
said deeds was a mere matter of form and in no way affected or 
changed the terms and meaning of said agreements. 

This plaintiff signed and accepted said agreements and said deeds 
in the full belief, based upon the positive assertions of the defend¬ 
ant made orally and in writing, that they conformed to, and ex¬ 
pressed in legal form, the understanding hereinbefore referred to, 
and that she had no idea or intimation of a contrary view or con¬ 
struction placed, or that could l>e placed, upon said writings until 
in June, 1916, she learned for the first time, through a letter from 
the defendant to the plaintiffs counsel, that the defendant now 
claims that by said writings dated July 18, 1904, and said deeds, 
the defendant acquired in fee simple and absolutely the interest of 
the plaintiff in said properties therein described, free from any right 
of the plaintiff to share in any increase of value or any profit on 
a sale of the properties for more than the agreed valuations afore¬ 
mentioned. 

8. The plaintiff states that at the time the defendant proposed 
the said arrangement to the plaintiff, and at the time of the signing 
of said writings, dated July 18, 1904, the defendant, by his repeated 
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assertions, orally and in writing, interpreted the agreements 

7 of -July 18, 1904, and referred to them as a plain expression 
of the agreement reached between him and this plaintiff, as 

set. out in paragraphs 0 and 7, and the defendant’s claim of absolute 
ownership of said properties to the exclusion of the right, title and 
interest of this plaintiff therein, is now fraudulently advanced, and 
for the purpose, and in violation of said understanding and agree¬ 
ment, and is an attempt to convert a writing intended to preserve 
to the plaintiff her interest in any increase of value in said proper¬ 
ties, into an agreement or contract of absolute sale by this plaintiff 
of all her right and interest to him, the defendant, and because of 
the claim now advanced by the defendant the plaintiff asserts that 
she was led by the statements and writings of the defendant to sign 
the said writings dated July 18, 1904, and because of the claim 
now advanced by the defendant, the plaintiff believes and so charges 
that the statements made orally and in writing by the defendant 
pr ior to and at the time <4 the execution of the writings of date 
July 18, 1904, were made fraudulently and for the fraudulent pur¬ 
pose of inducing the plaintiff to sign and execute agreements that 
might bo construed to dispossess the plaintiff of all right, title and 
interest in said properties. 

9. The plaintiff states that she has never had any experience in 
business matters, and that after the death of her father, her mother 
and her husband, the plaintiff’s time and attention were occupied in 
the care of her five young children; that the defendant, her brother, 
took entire charge of the settlement of her mother’s estate, and 
offered her advice and direction in business matters, and that. 

the plaintiff accepted such advice from the defendant, and 

8 confided in him and acted in such matters entirely on his 
advice and direction, and without any independent, consid¬ 
eration and examination by her of the matters in which defendant 
undertook to advise her; and that the plaintiff accepted the advances 
hereinbefore mentioned, and signed the writings dated July 18, 
1904, solely because of the advice of the defendant, and in the 
belief that the defendant, while so acting in the capacity of confi¬ 
dential adviser to the plaintiff, would see that the plaintiff’s interest 
in the properties would he safeguarded. 

10. The plaintiff is advised and believes that the property in 
Maryland has for some years been increasing in value, and that at 
present it is worth approximately $20,000.00, and that the present 
is an advantageous time for the sale of the same, hut she avers that 
when her counsel suggested to the defendant, in June, 1916, that 
said property should now be sold and the large increase in value 
realized upon and a division of the net profits made in accordance 
with the agreement between plaintiff and defendant, the defendant, 
for a period of about five months, failed to make any direct response 
to the said demands of plaintiff’s counsel, and thereafter took the 
position that the plaintiff had parted with her entire interest in said 
property to the defendant, and that under the agreement entered 
into between them that he was now the sole owner of said property, 
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and declined to recognize that the plaintiff had any rights therein, 
or was entitled to have said property sold. 

Plaintiff is advised and therefore avers that by reason of the 
facts hereinbefore set forth, and in equity, she is entitled to 

9 have the properties hereinbefore described impressed with a 
trust in her favor in accordance with the true intent and 

meaning of the agreement made by her with the defendant con¬ 
cerning the final disposition and distribution of the proceeds thereof, 
and that the said defendant now holds the legal title to said prop¬ 
erty subject to said trust. 

The premises considered, plaintiff* prays: 

1. That a subpoena may issue against the defendant requiring 
him to enter his appearance herein and to answer the exigencies of 
this bill. 

2. That the plaintiff be declared to be the owner of an undivided 
one-half interest in the properties described in the bill, subject to 
the repayment to the defendant of the advances made by defendant 
to plaintiff as set out in the bill. 

3. That it be decreed that the defendant is a trustee for the plain¬ 
tiff of an undivided one-half interest in the properties described in 
the bill. 

4. That the right and interest of the plaintiff in the properties 
described in the bill be declared and established. 

5. That the defendant be enjoined and restrained from alienating 
or encumbering either of the properties described in the bill. 

b. That the defendant may be required to account to the plain¬ 
tiff for the rents and profits of the properties mentioned in the bill. 

7. That the court will appoint a trustee or trustees to make sale 
of the properties mentioned in the bill, and to distribute the pro¬ 
ceeds under the direction of the court. 

10 8. And for such other and further relief as to the court 
may seem just and proper. 

The defendant to this Bill of Complaint is: Charles W. Holmes. 

LENA M. HOWARD. 


HAMILTON & HAMILTON, 

HENRY R. GOWER, 

Attorneys for Plaintiff. 

I do solemnly swear that I have read the foregoing Bill of Com¬ 
plaint by me subscribed, and know the contents thereof; that the 
matters and things therein stated on personal knowledge are true, 
and those stated on information and belief I believe to be true. 

LENA M. HOWARD. 

Subscribed and sworn to before me this 25th day of September, 
1917. 

[seal.] LOUISE F. DYER. 

Notary Public, D. C. 
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Plaintiff’s Exhibit No. 1. 

Columbian University, 
Washington, D. C. 

Oflice of Assistant Treasurer. 


April 9, 1904. 

My Dear Lena: 

I’m afraid you did not quite understand my proposition made a 
short time ago. It is no doubt time to divide the property 

11 and the only fair way is to put it up at auction. Sly plan 
would be to buy both pieces in. 1 would have to borrow 

money on the property to pay you one half of what they would 
bring at auction. After this is done I would have the responsibility 
of keeping in repairs and renting them. You would not suffer 
from loss of rent if they were idle. If anything should happen to 
me you would be protected, if we cany out this plan. If anything 
should happen to me now, as matters stand, you and Clara would 
have to trust to lawyers who would get the lion’s share. 

There is a bare chance that some day one or both of these prop¬ 
erties may sell for a good deal more than I would pay for them at 
auction. In this case, I would share with you the excess over what 
I paid at auction plus the cost to carry the property. 

After thinking it all over the above seems to me to he the only 
way to provide you with money, and at the same time keep the 
property from falling into strange hands. It has the added advan¬ 
tage of simplifying our family matters, and giving us both a chance 
if by good fortune the properties should enhance much in value. 

% % 3(C % 

Sincerelv, 

CHARLIE. 

12 Plaintiff’s Exhibit No. 2. 

Columbian University, 

Washington, D. C. 

Office of Assistant Treasurer. 


June 18, 1904. 

My Dear Lena : 

Your letter of June 15th was received, duly. I will proceed with 
the matters as fast as I can. If you wish me to I will write to 
Chelini not to press you. 

It is rather hard to express in writing what I stated to you ver¬ 
bally about selling the properties for fancy prices, but I think your 
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mind and mine were dwelling on the possibility or rather the prob¬ 
ability of selling the 42 H Street house to the government, some 
day; and, the probability of disposing of the farm for a fancy 
price, if the growth of the city and suburbs continue that way. In 
the event of either one or both of these probabilities coming to pass, 
I will share equally with you, after deducting twice the amount 
paid you in the purchase of your one half share of these prop¬ 
erties, plus the expenses incurred by me in carrying, caring for, 
and protecting the properties. To clearly demonstrate my meaning. 
Suppose in the 42 H Street case, I pay you now $3,500. That, to¬ 
gether with my one half, means that we are selling it for $7,000. 
Suppose that during the next five or ten years 1 have been com¬ 
pelled to expend two or three thousand dollars in repairs, law suits 
or what not, and at the end of that time I sell it for $10,000, the 
settlement would be as follows: 


13 Selling price then. $16,000 

Less selling price now. 7,000 

$9,000 

Less expenses incurred meantime.... 3,000 

Excess. $6,000 


Of this excess you would receive one half or $3,000. The other one- 
half being my share. 

Plaintiff’s Exhibit No. 3. 


Memorandum of Agreement Between Lena M. Howard, Widow, 
Party of the First Part, and Charles W. Holmes, Party of the Sec¬ 
ond Part, Both of the City of Washington, District of Columbia. 

The party of the first part desiring to dispose of her interest in the 
property hereinafter described now held by the parties hereto, but 
agreeing with the party of second part that it is unwise to force the 
sale of the property at this time, hereby agrees to transfer all her 
right, title and interest in the hereinafter described property of which 
she is now or may hereafter Income possessed, for herself, her heirs 
or assigns, to the party of the second part for the sum of Three thou¬ 
sand five hundred (3,500) dollars. 

The property to be so transferred is known as lot 52, in J. C. Mc¬ 
Guire’s sub-division of square 624, in the city of Washington, Dis¬ 
trict of Columbia, together with all the improvements thereon, and 
wherever in this agreement the word property is used it shall mean 
the property so described. 

The party of the second part hereby agrees that if at any time dur¬ 
ing his natural life he shall dispose of the property for an amount in 
excess of Seven thousand (7,000) dollars, that he will pay to the 
party of the first part one half (%) of the amount so in excess of the 
Seven thousand (7,000) dollars, after deducting from the excess any 
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extraordinary expenditures which may be made in carrying, caring 
for and protecting the property. 

It is agreed that general taxes, insurance, ordinary repairs and in¬ 
terest on mortgage loan shall he classed as ordinary expeditures; and 
that repairs involving structural changes, special assessments, defend¬ 
ing law suits, judgments for damages, new buildings and six per cent 
interest on the Seven thousand (7,000) dollars for such time as the 
property shall not he tenanted, shall he classed as extraordinary ex¬ 
penditures. 

Nothing in this agreement, however, shall operate to hind the 
estate of the party of the second part after his death, it being under¬ 
stood and agreed that at the death of the party of the second part this 
agreement shall he void, and shall cease. 

Should the party of the first part die before the party of the 
14 second part, the party of the second part agrees to carry out 
the provisions of this agreement, in the event of a sale, with 
respect to the heirs of the party of the first part as said party may 
direct. 

Nothing in this agreement shall operate to prevent the party of 
the second part from selling or disposing of the property at any time 
and for such price and upon such terms and conditions as he may 
elect; nor shall it prevent him from encumbering said property to 
any amount, or for any length of time, he may desire. It is also 
understood that the rents from said property are to belong to the 
party of the second part. 

Witness our hands and seals this 18th day of July, A. D. 1904, to 
this and duplicate of like tenor and date. 

LENA M. HOWARD. 
CIIAS. W. HOLMES. 

\\ T 11 • 

WALTER A. BROWN. 

District of Columbia, ss: 

Personally appeared Lena M. Howard and Charles W. Holmes, 
parties to the above agreement, who acknowledged same as their act 
and deed. 

Given under my hand and seal, this 18th day of July, A. D. 1904. 
[seal.] WALTER A.'BROWN, 

Notary Public in and for the 

District of Columbia. 

Plaintiff’s Exhibit No. 4. 

Memorandum of Agreement Between Lena M. Howard,. Widow, 

Party of the First Part, and Charles W. Holmes, Party of the Sec¬ 
ond Part, Both of the City of Washington, District of Columbia. 

The party of the first part desiring to dispose of her interest in the 
property hereinafter described now held by the parties hereto, but 
agreeing with the party of the seeond part that it is unwise to force 

2—3747a 
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a sale of the property at this time, hereby agrees to transfer all her 
right, title and interest in the hereinafter described property of which 
she is now, or may hereafter become possessed, for herself, her heirs or 
assigns, to the party of the second part for the sum of One thousand 
live hundred (1,500) dollars 

The property to l>e so transferred is known as the farm formerly 
owned and occupied by Thomas E. Holmes and Amanda A. Holmes, 
situated on the Rockville turnpike, three (•>) miles southeast of 
Rockville, at Montrose, Montgomery County, Md., containing more 
or less fifty (50) acres, and wherever in this agreement the word 
property is used it shall mean the property so described. 

The party of the second part hereby agrees that if at any time dur¬ 
ing his natural life he should dispose of said property for an 
15 amount in excess of Three thousand (11,000) dollars, that he 
will pay to the party of the first part one half (Mi) of the 
amount so in excess of the Three thousand (11,000) dollars, after de¬ 


ducting from the excess any extraordinary expenditures which may 
be made in carrying, caring for and protecting the property. 

It is agreed that general taxes, insurance, ordinary repairs, ferti¬ 
lizers and interest on mortgage loan, shall he classed as ordinary ex¬ 
penditures; and that repairs involving structural changes, new build¬ 
ings, special assessments, defending law suits, judgments for dam¬ 
ages, fencing and betterments both structurally and agriculturally, 
and six per cent interest on the Three thousand (11,000) dollars for 
such time as the property shall not he tenanted, shall he classed as ex- 
t r aord i n ary ex pend it u res. 

Nothing in this agreement, however, shall operate to bind the 
estate of the party of the second part after his death, it being under¬ 
stood and agreed that at the death of the party of the second part this 
agreement shall be void, and shall cease. 

Should the party of the first part die before the party of the second 
part, the party of the second part agrees to carry out the provisions of 
this agreement, in the event of a sale, with respect to the heirs of the 
party of the first part as said party may direct. 


Nothing in this agreement shall operate to prevent the party of the 
second part from selling or disposing of said property at any time 
and for such price and upon such terms and conditions as he may 
elect; nor shall it prevent him from encumbering the property to any 
amount, or to any length of time, he may desire. It is also under¬ 


stood that the rents from said property are to belong to the party of 
the second part. 


Witness our hands and seals this 18th day of July A. D. 1004, to 
this and duplicate of like tenor and date. 

LENA M. HOWARD. 
CHAS. W. HOLMES. 

Witness: 

WALTER A. BROWN. 





LENA M. HOWARD VS. CHARLES W. HOLMES. 


11 


District of Columbia, ss: 

Personally appeared Lena M. Howard and Charles W. Holmes 
parties to the above agreement, who acknowledged same as their act 
and deed. 

Given under my hand and seal this 18th day of July, A. D. 1 ( J04. 
[seal.] ‘ WALTER A. BROWN, 

Notary Public for the District of Columbia. 


10 

* 


Answer of Charles W. Ilolmes. 

Filed November 28, 1917. 

* * * * * * 


The defendant, Charles W. Holmes, appearing specially denies the 
jurisdiction of this Honorable Court to grant any relief under the 
said bill of complaint, for the reason that the property involved 
therein is not located within the jurisdiction of the Court, neverthe¬ 
less without waiving the special objection but specifically reserving 
his rights thereunder, and appearing specially he makes answer to so 
much of the bill of complaint as he is advised is material and neces¬ 
sary for him to answer. 

1 and 2. The allegations of said paragraphs are admitted to be 

true. 

d. Answering the allegations of the first paragraph this defendant 
says that he believes the same to be true but for greater certainty, he 
refers to the record of the title to the said property. Answering the 
second and third paragraphs thereof this defendant believes the same 
to be true but for greater certainty refers to the proper records at 
Rockville, in Montgomery County, Maryland, in which County the 
said farm is located. 

4. The allegations of said paragraph are admitted to be true, but 
if the statement that the plaintiff was entirely occupied with the care 
of her children be material, this defendant demands proof thereof. 

5. The allegation with reference to the probate of the will of said 
Amanda A. Holmes, and of the qualifications of this defendant as 
administrator arc admitted to be true; that white as such admin¬ 


istrator this defendant never filed an inventory or account, 
17 this respondent says that he did in fact tile an affidavit in 
lieu of an account through his then counsel setting forth the 
fact that the sole reason for obtaining Letters of Administration was 
in order to collect the sum of Ninety Dollars ($90.00) due from the 
United States as accrued rent which was subsequently collected and 
accounted for, the said affidavit setting forth further that this defend¬ 
ant paid all of the funeral expenses and physician bills out of his 
personal funds, and that other than these there were no debts of the 
estate, that the said Amanda A. Holmes died possessed of no other 
personal estate except household furniture the moiety to which this 
defendant was entitled he gave to his sister the plaintiff herein; that 
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attached to the said affidavit so filed in lieu of an account, is the 
signed consent of the plaintiff, a copy of which affidavit is annexed 
hereto marked Exhibit A, and prayed to be read as a part hereof. 

In answer to the last sentence of the said paragraph relating to the 
sale of properties No. 1148-1150 Second Street, which should be 
Northeast, but stated as Northwest in the bill of complaint, this de¬ 
fendant says that the said property was unproductive and because 
thereof was sold by this defendant through B. F. Saul as agent to the 
Union Trust Company of this City, with the entire approval, consent 
and acquiescence of the plaintiff, and this defendant accounted to the 
plaintiff for her share of the proceeds thereof, a statement of which 
was duly made to the plaintiff in writing, a copy of which this re¬ 
spondent had among his papers but notwithstanding diligent effort 
has thus far been unable to locate. 

18 (3. Answering the first sentence of the said paragraph this 
defendant admits that the plaintiff consulted him with refer¬ 
ence to obtaining further funds but denies that she had received no 
income therefrom; the defendant admits that he stated that he would 
buy in the properties at auction but denies that lie agreed to hold 
the same for the benefit of the plaintiff and himself otherwise than 
as hereinafter set forth in the written contracts; lie denies that he 
urged the acceptance of this arrangement bv the plaintiff but admits 
that the arrangement he had in mind and as indicated in his said 
letter of April 0, 1014, would probably obviate the dissipation of the 
properties; he denies the statement that he receded from this propo¬ 
sition but admits that he did recommend that the said property 
should not be sold at auction; lie admits that they thereafter agreed 
to the valuation placed on the property known as 42 II Street, North¬ 
west and the farm property in Montgomery County, Maryland, but 
he denies that lie advanced to the plaintiff upon the security of her 
interest in the II Street property Thirty-five hundred dollars 
($8,500.00) and upon the security of her interest in the farm prop¬ 
erty Fifteen hundred dollars ($1,500.00); lie denies that the said 
properties were to be conveyed to him as security for said advances 
but admits that he paid her the amounts stated but not as security; 
he admits that he was willing that the plaintiff and the defendant 
share equally in any sulisequent increase over said prices that might 
be secured upon sale of said properties after taking credit for certain 
payments, as in the written agreement set forth, but denies that said 

sale was to be made within a reasonable or any specified time. 

19 lie denies that any agreement or understanding as to re¬ 
payments by the plaintiff to the defendant was ever made by 

and between the parties; he is not advised as to the purpose for 
which she desired said funds but denies that she had any interest in 
said property to preserve after her side thereof to this defendant; he 
is not advised as to what the plaintiff understood as to the arrange¬ 
ment proposed, but if the same be material demands strict proof 
thereof; he denies that any part of said agreement with the plaintiff 
was by way of an oral understanding but says that the arrangement 
as finally made is fully set forth in the agreements annexed to the 
bill of complaint and the deeds conveying said properties to the de- 
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fendant, to which reference is made and prayed to be considered as 
a part of this answer. 

7. The allegations with reference to the acceptance of the agree¬ 
ment proposed by the defendant is admitted but he denies that he 
prepared the said agreements and on the contrary says that they were 
prepared by the agent of both parties and were fully approved both 
by the plaintiff and the defendant; that he denies that the plaintiff 
relied upon any statement other than those appearing in the said 
agreements referred to as Exhibits 3 and 4. 

This defendant denies that he informed the plaintiff that the pur¬ 
pose of executing the agreements and deeds was solely for the pur¬ 
pose of enabling the defendant to transfer legal title or that the 
same was a mere matter of form but on the contrary states that it 
was well understood by the plaintiff at the time of the said transfer 
that she was conveying her entire interest in this property to the de¬ 
fendant for the consideration received by her at the time. 

20 This defendant is not advised as to the belief which actu¬ 
ated the plaintiff in signing the said agreements and deeds 

but if the same be material demands strict proof thereof; he denies 
that he made any assertion or agreement other than as appeal’s in 
writing; that he is not informed as to what idea the plaintiff may 
have had in connection therewith or when she first ascertained that 
this defendant claimed a fee simple and absolute interest in all of 
the said property, but does stale that plaintiff thoroughly under¬ 
stood the purpose of the said agreements dated July 18, 1904, an¬ 
nexed to the bill of complaint marked Exhibits 3 and 4, in which it 
is specifically stated that she at that time desired to dispose of and 
agreed to convey her interest in the said property; he denies that 
he has ever stated or now contends that in the event that he should 
sell the farm at a profit that he would refuse to share said profits 
with the plaintiff in accordance with said agreements of July 18, 
1904. 

8. In answer to the allegation of the said paragraph he denies 
that he made any repeated assertions or interpretation of the agree¬ 
ments of July 18, 1904, but on the contrary states that whatever 
agreement or arrangement was entered into is fully set forth in the 
said agreements annexed to the said bill; he denies that the claim 
of absolute ownership and interest in the said property is fraudulent 
or in violation of any understanding and agreement or any attempt 
to convert the writings referred to into an agreement or contract 
other than as expressed and set forth therein; he denies that the 

plaintiff was led to sign the said writings dated July 18, 

21 1904, by any statement made by the defendant other than 
as fully set forth in said writings; he denies that any state¬ 
ment made orally or in writing prior to and at the time of the execu¬ 
tion of the said papers of July 18, 1904, were fraudulently made 
or with the fraudulent purpose of inducing the plaintiff to sign and 
execute the said agreements. 

9. The defendant denies the allegation that the plaintiff never 
had any business experience but on the contrary says that she was 
a bright, intelligent woman and fully understood the contracts that 
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she was entering into; he admits that lie took charge of the settle¬ 
ment of his mother’s estate and gave the plaintiff such advice and 
direction as she sought but whether she acted entirely upon such 
advice without any independent consideration and examination by 
her, this defendant is not advised, but if the same he material de¬ 
mands strict proof thereof; that he is not advised as to the reasons 
actuating the plaintiff in accepting the moneys paid her by the 
defendant, or signing the writings dated July 18, 1904, but if the 
same be material demands strict proof thereof. He denies that he 
was the confidential adviser of the plaintiff and in answer thereto 
states that he gave the plaintiff only such advice as she sought of 
the defendant. 

10. This defendant admits that the farm located in Maryland 
has increased in value but says that said increase is largely due to 
the labors and improvement thereon made by this defendant; as to 
what its value may be this defendant is not informed but if the 
same be material demands strict proof thereof; he denies that the 
present is an advantageous time for the sale of the property 
22 and he denies the right of the plaintiff to demand that the 
same he sold; he denies that the plaintiff is entitled to have 
the farm, which is the only property owned by this defendant im¬ 
pressed with a trust or that he holds the legal title to the same sub¬ 
ject to said trust. 

Further answering the said bill of complaint this defendant says 
that early in the year 1904, he and the plaintiff were the owners 
as tenants in common of property known as 42 II Street, Northwest, 
then valued at approximately Seven thousand Dollars ($7,000.00) 
and a farm of 49% acres located about thirteen miles from Washing¬ 
ton, then valued at approximately Three thousand dollars ($->,- 
000.00), the said values then being deemed reasonable and fair; 
that the plaintiff who is and was a woman of intelligence was then 
desirious of winding up said estate and converting her interest 
therein into cash to which this defendant was opposed on the ground 
that it would result in a sacrifice of the said properties, there then 
being at that time no market for the farm or opportunity to sell 
the same and no immediate prospect of selling house No. 42 II 
Street, Northwest ; that neither of the properties were what arc 
termed as desirable properties; that the plaintiff being persistent in 
her desire to have the said properties converted into cash, this de¬ 
fendant counseled and advised against the same hut being forced 
by the plaintiff and for the purpose of protecting himself and Wing 
desirous of aiding the plaintiff, nothwithstanding the said defend¬ 
ant assumed all the risks, he agreed to purchase the said properties 
at auction as will appear in his said letters to the plaintiff dated 
April 9, 1904, and June 18, 1904, but the said defendant 
28 did not accept the proposition, but thereafter, namely, on 
to wit, the 18th day of July, 1904, the plaintiff agreed with 
the defendant to dispose of her interest in the said properties for a 
stipulated sum, the said agreements having Wen reduced to writing 
and now appear as Exhibits 3 and 4 to the bill of complaint; that 
in pursuance of said agreements a deed conveying the farm property 
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to the defendant was thereupon duly executed and is now recorded 
in the land records of Montgomery County, while property known 
as No. 42 II Street, Northwest, was likewise conveyed to the defend¬ 
ant, as will appear in the records of the Recorder of Deeds for the 
District of Columbia; that solely as a gratuity and as an evidence of 
his affection for his sister, notwithstanding her willingness at the 
time to dispose of her interest for the consideration set forth in said 
agreements, the defendant agreed that if at any time during his 
natural life he should dispose of said property located in the City 
of Washington or in Montgomery County, Maryland, at a profit that 
then and in that event, after deducting certain allowances and ex¬ 
penses and also deducting the amount paid to the plaintiff as set 
forth in said agreements that he would share such profits with the 
plaintiff. 

This defendant further says that it was agreed by and between 
the plaintiff and the defendant that the reasonable value of the 
property known as No. 42 IT Street, Northwest, was the sum of 
Seven thousand dollars ($7,000.00); that upon the sale of the said 
property to this defendant he paid the plaintiff for her interest 
therein the sum of Thirty five hundred dollars ($3,500.00); that 
after numerous and frequent efforts the defendant finally sold 
24 the said property on June 5, 1917, to J. J. Allen of the City 
of Washington, for the sum of Seven thousand seven hun¬ 
dred and fifty dollars ($7,750.00), out of which sum there was paid 
for conveyancing the sum of $22.50, leaving as the amount for 
which said property was sold, the sum of Seven thousand seven 
hundred and twenty-seven and 50/100 dollars ($7,727.50); that 
the plaintiff is entitled to no part thereof for the reason that under 
the said agreement of July 18, 1904, she was only to share in any 
profits in the event of its sale after deducting therefrom certain 
expenditures, which the defendant states amounted to the sum of 
Two thousand eight hundred and seventy and 74/100 dollars 
($2,870.74), which left a net loss to the defendant by reason of his 
ownership of said property of Two thousand one hundred and forty- 
three and 24/100 dollars ($2,143.24). 

This defendant says that the only other property involved in this 
suit is the farm located in Montgomery County, Maryland, the rea¬ 
sonable value of which at the time of the sale by the plaintiff to this 
defendant was the sum of Three thousand dollars ($3,000.00): that 
at the time of the said sale, this defendant paid to the plaintiff 
for her interest therein the sum of Fifteen hundred dollars ($1,- 
500.00); that in addition thereto he has expended a large sum 
thereon in structural changes, etc. 

This defendant further says that for more than ten years he has 
lived and is now living with his family upon said farm property 
and he now specifically states that he proposes to fully carry out the 
stipulations and agreements with the plaintiff dated July 18, 1904, 
but he denies the right of the plaintiff to demand that the said prop¬ 
erty be sold or that she has any right, title or interest therein 
or that she has any right to have the same impressed with a 
trust. 


25 
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In conclusion this defendant again denies the jurisdiction and 
power of this Honorable Court to grant any relief herein affecting 
the said property for the reason that the same is located in Mont¬ 
gomery County, in the State of Maryland and beyond the jurisdic¬ 
tion of this honorable Court. 

And having fully answered, this defendant prays to be hence 
dismissed, etc. 

CHARLES W. HOLMES. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant . 


District of Columbia, ss : 

Charles W. Holmes upon oath deposes and says that he has read 
the foregoing answer by him subscribed and knows the contents 
theerof; that the facts therein stated upon his personal knowledge 
are true and those stated upon information and belief, he believes to 
be true. 

CHARLES \V. HOLMES. 

Subscribed and sworn to before me this 20 day of November, 1917. 

[seal.] WILLIAM A. LEE, 

Notary Public, D. C. 

26 Exhibit A. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Orphans’ Court Business. 

10215. 

In the Matter of the Estate of Amanda A. Holmes, Deceased. 

Charles W. Holmes, administrator in the above entitled cause, 
deposes and says: 

That he has duly administered said estate in accordance with the 
terms of the will of Amanda A. Holmes, deceased. 

That he obtained letters of administration in order to collect the 
sum of ninety dollars ($90) due by the United States as accrued 
rent for premises 42 II Street, N. W., District of Columbia. 

That he has collected said sum of ninety dollars and has made the 
proper distribution thereof. 

That the funeral expenses and bill of the physician attending the 
deceased in her last illness were paid by your affiant out of his own 
personal funds, and that other than this there were no debts of the 
estate. 

That the decedent died possessed of no personal estate whatsoever 
except household furniture to the value of three hundred dollars 
($ 300 ). 
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That the affiant has given the moiety of the household furniture to 
his sister, Lena M. Howard, widow of Melville IT. Howard, 
27 deceased, the only other heir at law and next of kin. 

That this affidavit is filed in lieu of an inventory and the 
rendering of the administrator’s account. 

CHAS. W. HOLMES, 

Administrator. 


Subscribed and sworn to before me this 6th day of December, A. 
D., 1901. 


[Notarial Seal.] 


S. W. RITTENHOUSE, 

Notary Public, D. C. 


The undersigned, being the only other heir at law and next of 
kin of Amanda A. Holmes deceased, being above the age of twenty- 
one years and being acquainted with the contents of the above affi¬ 
davit, hereby consents that the same may be accepted in lieu of the 
fding of an inventory and the rendering of an account. 

LENA M. HOWARD. 


Motion for Leave to Amend and Amendment. 

Filed April 1, 1919. 

♦ J|c 3|c * a|c 3|c 

Comes now the defendant herein and moves the Court for leave to 
amend his answer heretofore filed herein by adding after paragraph 
marked Ten and prior to the words “and having fully answered this 
defendant prays to be hence dismissed, etc.”, the following: 

28 “Eleven. Further answering the bill of complaint this de¬ 

fendant says that the cause of action herein, if any exists, 
is barred by the Statute of Limitations.” 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

Messrs. Hamilton & Hamilton, 

Attorneys for Plaintiff, 

Washington, D. C. 

Gentlemen: 

Please take notice that we shall ask the Court to permit us to 
amend the answer in the above entitled case as hereinabove set forth. 

Very truly yours, 

BRANDENBURG & BRANDENBURG. 


3—3747a 


IS 
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Fiat of Justice Bailey. 

Leave to tile and amend granted. 

JENNINGS BAILEY, 

Justice. 


Memorandum Opinion of Justice Bailey. 

Filed April 18, 11)10. 

******* 

In this case I think that Mrs. Howard signed the written agree¬ 
ment with full knowledge of its contents and that it embraced the 
prior understanding of the parties: that it was a fair one at the 
time it was made and that she was not induced to execute it by any 
fraudulent acts or misrepresentations by the defendant. 

29 It results therefore that the bill should he dismissed with 

costs. 

BAILEY, J. 


Fiat of Justice Bailey. 

Let this be filed as of April 18, 1919, nunc pro tunc. This Oct. 


10, 1921. 


JENNINGS BAILEY, 

Justice. 


Decree. 

Filed April 22, 1919. 

******* 

This cause coming on to he heard, and after hearing the evidence 
and the argument of counsel, it is by the Court, this 22d day of 
April, A. D., 1919, 

Ordered, adjudged and decreed that the bill of complaint herein 
be and the same is hereby dismissed, with costs to the defendant. 

By the Court: 

JENNINGS BAILEY, 

Justice. 

From the foregoing decree the plaintiff in open court notes an 
appeal to the Court of Appeals, the penalty of the bond for costs 
being fixed at $100, or a deposit of $50 in cash. 

JENNINGS BAILEY, 

Justice. 
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30 Memoranda. 

May 12, 1919.—Bond on appeal for $100 approved and filed. 
June 2, 1919.—Time to submit Statement of Evidence extended 
to and including June 20, 1919. 

June 10, 1919.—Statement of Evidence submitted. 

March 22, 1921.—Notice of settlement of Statement of Evidence, 
filed. 


Assignment of Errors. 


Filed October 3, 1921. 

* * * * * * * 


Now comes the plaintiff and assigns 
Court in the* following matters: 


as error the action of the 


1. The Court erred in not granting the relief prayed for in the 
bill of complaint filed by the plaintiff in the above entitled cause. 

2. The Court erred in dismissing the bill of complaint filed by the 
plaintiff in the above entitled cause. 

3. The Court erred in allowing defendant's counsel to ask defend¬ 

ant’s witness, Walter A. Brown, the following question in 
31 respect of property, 42 II Street, N. W., Washington, D. C.: 


“What would you consider the fair value of that property in 1904, 
at the time of tins agreement?” 


HAMILTON & HAMILTON, 

Attorneys for Plaintiff. 


* * * * * * * 


Designation of Record. 
f Filed October 3, 1921. 

The Clerk will please include in the record on appeal the follow¬ 
ing: 

1. Bill of Complaint and exhibits. 

2. Answer of defendant and exhibit. 

3. Amendment to answer. 

4. Decree of April 22, 1919, with entry at foot thereof noting an 
appeal, and order fixing undertaking on appeal. 

5. Memorandum of approval of undertaking on appeal. 

6. Memorandum of extension of time to submit statement of evi¬ 
dence. 

7. Assignment of errors. 

8. Memorandum of approval of statement of evidence. 

9. This designation. 

HAMILTON & HAMILTON, 

Attorneys for Plaintiff. 
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Memorandum. 

October 10, 1921.—Statement of Evidence signed by Bailey, 
Justice and filed. 

32 Additional Designation of Record bg Defendant. 

Filed October 10, 1921. 

******* 

The Clerk will please include in the record on appeal, in addition 
to the entries noted in the plaintiff’s designation of record, the fol¬ 
lowing: 

1. Memorandum opinion by Justice Bailey dated on the 18th day 
of April, 1919, filed the 10th. day of October, 1921, as of April 18, 
1919, nunc pro tunc. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 


33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 32, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 35455 in Equity, 
wherein Lena M. Howard is Plaintiff and Charles W. Holmes is 
Defendant, as the same remains upon the tiles and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of November, 1921. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 
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34 In the Supreme Court of the District of Columbia. 

Equity. No. 35455. 

Lena M. Howard, Plaintiff, 


Charles \V. Holmes, Defendant. 

Mr. E. C. Brandenburg, 

Attorney for Defendant: 

Please take notice that the Statement of Evidence in the above- 
entitled cause, a true copy of which is attached hereto, will be pre¬ 
sented to Mr. Justice Bailey for signature, in Equity Court No. 2, 
on the 16th day of June, 1919, at 10 o’clock, A. M., or as soon 
thereafter as counsel can be heard. 

HAMILTON & HAMILTON, 

Attorneys for Plaintiff . 


Service acknowledged this 5th day of June, 1919. 

BRANDENBURG & BRANDENBURG, 

Attorney - for Defendant. 


35 In the Supreme Court of the District of Columbia. 

Equity. No. 35455. 

Lena M. Howard, Plaintiff, 
vs. 

Charles W. Holmes, Defendant. 

Statement of Evidence. 

Be it remembered that the above entitled cause came on for trial 
in this court on the 1st day of April, 1919, before Hon. Jennings 
Bailey, an associate justice of said court. 

The plaintiff, to maintain the issues on her paid joined, offered as 
a witness Harold E. Doyle, who testified in substance as follows: 

I have been engaged in the real estate business for 26 years, and 
am familiar with the values of property in the city of Washington 
and its suburbs and the adjoining territory of Montgomery County, 
Md. I know the property involved in this suit, consisting of about 
48% acres on the Rockville Turnpike and electric car line, and I 
know the value of other properties around it. In my judgment I 
consider $500 an acre the reasonable value of the Holmes property. 
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Cross-examination: 

I am employed by Thomas J. Fisher & Company, and do a great 
deal of valuation work. That company is the real estate depart- - 
ment of the Union Trust Company and Mr. George E. Hamilton is 
Vice President and Trust Officer of the Trust Company, and one 
of the counsel for Fisher & Company. The Holmes property is a 
tract of land at the junction of the electric line with the main road 
from Washington to Rockville, and is about two miles this side 
of Rockville. It has a frontage of approximately 1,200 feet; pos¬ 
sibly a depth—I haven’t it accurately and can only go by the scale 

of the map—of little more than 1,600 feet on one line and ^ 

36 possibly 2,000 feet back at another point to the railroad. I 
judge that the greater portion of the land is desirable. I ' 

have never been on the place. I have a farm beyond this property 
and pass it two or three times a week in season. I know that there 
is a gulley on the back part of the Holmes tract, but its proportion 
of good ground is at least as great as any tract on the road. The 
Reach property is across the way, opposite the south end of this 
tract, and contains 15 or 16 acres. There is a steam railroad at 
the back of the Holmes property, but there is no station on that 
track. A siding could possibly be used there for any purpose de¬ 
sired. It adds to the value of the back ground. I don’t think 
that a gully back there would interfere with the siding. It might 
be an advantage for dumping purposes. I know of no piece of 
property in the neighborhood of the Holmes property that has sold 
for $500 an acre within the last five years, but I know a less valuable 
piece that sold for $400 an acre. That was the Georgetown College 
tract of 90 acres, which has a front on the electric line and also 
bounds on the main road. The Georgetown College property was 
rougher than the Holmes tract, and not any more desirable. The 
College property was selected for a special purpose. It is within a 
mile of Garrett Park a station on the steam railroad. A small tract 
of about 15 or 16 acres, within half a mile of the Holmes property, 
sold for almost $700 an acre. It had an old frame house on it f 
and is now known as the Bouic property. There is another tract 
known as the Murray Cobb property which has been dealt in two 
or three times. It was traded at that figure. I know the property 
at the crossroads at Montrose within eight hundred feet of the Holmes 
property, containing about 100 acres which was bought by the 
Vaccine plant longer than four years ago. That property does 
not compare with the Holmes property because it is on a poor road 
and has a narrow frontage in comparison with its sides. I 

37 do not know what you paid for your place on the Rockville 
Pike within a thousand feet of the Holmes place, but I would 

like the opportunity to sell the Holmes place at $500. I do not 
know the farm bought by Joe Bradley, which is right back of the 
Holmes place on the other side of the railroad. I do not know 
that Bradley only paid one hundred dollars an acre for it, but 
there is a great deal for sale at a low figure which does not compare 
with the Holmes property. I do not know the Erlter place within 
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one half mile of the Holmes place. I do not know that if contains 
fifty acres and sold for $5,000. I told of several properties within 
half a mile of the Holmes tract that have been sold. The George¬ 
town University tract is not within half a mile. It is a little farther. 
The Beach property, which is within half a mile, is being offered 
for sale by Thos. J. Fisher & Co. The asking price of the Beach 
property is a guide to my judgment, for what it is worth, as to the 
value. The Beach property has a magnificent house upon it. I 
am not talking about the house, but about the ground. 1 think 
there is no comparison in the values of the Holmes property and 
the Joe Bradley farm or the Erlter farm, or the property sold to the 
National Vaccine plant. 

Redirect examination: 

The Bradley farm is east of the electric line and a good ways from 
it and on a poor road. The Holmes property has a frontage on both 
the Pike and the electric road of about 1,200 or 1,300 feet and the en¬ 
tire easterly line borders on the steam road. It is almost a square 
piece of property. The Beach property which Thos. J. Fisher Co. 
has for sale is between the electric car line and the Rockville Pike. 

Thereupon the plaintiff, to further maintain the issues on her part 
joined, offered herself as a witness, and testified as follows: 

The defendant is my brother. My father died January 2, 1899, 
and at the time of his death 1 was living with him on the farm in¬ 
volved in this suit. My husband died February 8, 1899. At that 
time 1 had five children, the oldest being about 14. My mother lived 
there with us. After my father’s death we stayed on the farm until 
March 1899, when we came into the city and lived at 42 H Street, 
which had been my old home prior to my marriage. This house 
was frame in the front and in the back there was quite a nice brick 
stable. We iived there until the fall of 1899, and then moved to 35 
K Street, N. E. My mother went with me. When my mother died 
in 1901, I was living at 05 H Street, N. W. My brother attended to 
the closing of her estate. He also attended to the settlement of my 
father’s estate. My brother and myself were the only children. At 
that time we owned properties known as 1148 and 1150 2d Street, 
N. E., 42 H Street and the farm. The 2d Street houses were subse¬ 
quently sold by my brother, through the agency of B. F. Saul. Mv 
mother rented the H Street house to the Government Printing 
38 Office for two years before her death. The government rented 
it for a year after her death. They held it until some time in 
1902, and paid $100 a month. After the Printing Office gave the 
property up my brother took charge of it and had it repaired. He 
had to spend $500 in the repairs. After that it was vacant for a 
time. It was subsequently rented, but I did not receive any rent 
from it. I do not know how much it rented for. I was receiving no 
rent from it in 1904. After I left the farm my brother took charge 
of management of it. I received no share of any rents. I never re¬ 
ceived any share of the rents. In the early part of 1904 I was receiv- 
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ing no income from my mother's estate, and I then took up with my 
brother the matter of borrowing some money on my interest in the 
property. I had a small position which I was about to lose, and I 
wrote my brother, asking him if he could make some arrangement 
about getting some money on the property. I received an answer 
from him in which he said there were two ways in which I could get 
the money—one was by selling at public auction and the other was 
by borrowing on my interest in the property. I do not know what 
has become of that letter. I have made a search for it but cannot 
find it. Subsequently I went once to see my brother while he was 
living on California Street but we never talked over the matter. I 
again wrote him about the matter of getting a loan and received an 
answer. Prior to April 9, 1904,1 had a conversation with him about 
getting a loan on the property. He first proposed that the prop¬ 
erties be put up for sale at auction, and then afterwards he did not 
think very well of that method because he said if we hold the prop¬ 
erty it will undoubtedly advance in value, and there will be more in 
it for us, and that if it was put up at auction he might have to ar¬ 
range to buy it in to protect our interest. I received the letter of 
April 9, 1904, from my brother on this matter. 


39 Said letter was offered in evidence as Plaintiff’s Exhibit 
No. 1, and is as follows: 

“April 9, 1904. 

My Dear Lena: 


Pm afraid you did not quite understand my proposition made a 
short time ago. It is no doubt time to divide the property and the 
only fair way is to put it up at auction. My plan would be to buy 
both pieces in. I would have to borrow money on the property to 
pay you one half of what they wovdd bring at auction. After this is 
done I would have the responsibility of keeping in repairs and rent¬ 
ing them. You would not suffer from loss of rent if they were idle. 
If anything should happen to me you would be protected, if we carry 
out this plan. If anything should happen to me now, as matters 
stand, you and Clara would have to trust to lawyers who would get 
the lion’s share. 

There is a bare chance that some day one or both of these prop¬ 
erties may sell for a good deal more than l would pay for them at 
auction. In this case, I would share with you the excess over what 
I paid at auction plus the cost to carry the property. 

After thinking it all over the above seems to me to be the only 
way to provide you with money, and at the same time keep the prop¬ 
erty from falling into strange hands. It has the added advantage of 
simplifying our family matters, and giving us both a chance if by 
good fortune the properties should enhance much in value. 


Witness: The “Clara” mentioned in that letter was my brother’s 
wife. The proposition which he says in that letter he made to me 
a short time before the date of that letter was in writing as near as I 
can recall. I made a search for it but could not find it. After my 
brother wrote me the letter of April 9, 1904, he objected to the plan 
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suggested by him in that letter, of selling the property at auction, 
and said he thought we could make necessary conveyances to carry 
out his suggested arrangement for raising me money without an 
auction sale, llis objection was that if the property was sold at 
auction it would go out of our hands if a third person bought it, and 
that it would he dissipated by litigation while we wanted to hold it 
because we knew it would enhance in value. I answered that letter 
in writing but I did not keep a copy of it. I consented to the ar¬ 
rangement suggested by him in his letter of April 9, 1904, as to an 
auction sale, provided my interest in the property was protected. 
That is what 1 understood would be done at the time. That arrange¬ 
ment was not carried out and after that I only asked him to get a 
loan for me so 1 would have money for my present needs. 
40 After April 9, 1904, I wrote him again about the matter and 
received from him the letter of June 18, 1904. Part of the 
second page of that letter is torn off, and I do not know where the re¬ 
mainder of it is. My things got mixed up greatly when I moved 
in from Langdon and several letters were lost. That is all I am able 
to find of that letter. 

Mr. Hamilton: Mr. Brandenburg, have you a copy? 

Mr. Brandenburg: Let me look at it, please. 

Mr. Hamilton: This is the way it is in the bill. If you have a 
copy of the whole letter, let me have it. 

Mr. Brandenburg (questioning the witness): 

*‘Q. I notice that the second page of this letter is torn off. How 
did that get torn off ? A. I couldn’t tell you that. 

“Q. ^ our did not tear it off? A. No, sir; I didn’t tear it off. 

“Q. Of course your attorneys did not tear it off? A. No, of course 
not. 

“Q. And you handed it to them in just this shape? A. That is 
the way I handed it to my attorneys. 

“Q. That is the way you handed it to them? A. Yes, sir. 

“Q. You cannot account for the balance of it being torn off? A. 
No, sir; I cannot. • 

“Q. You notice that it is not torn off at the fold, do you not, Mrs. 
Howard? A. Yes, I do, but I cannot account for it, because I did 
not tear it off and I know my attorneys did not. 

Mr. Brandenburg: Suppose you go ahead and I will offer the let¬ 
ter later. 

The portion of the letter of Juno 18, 1904, thus identified, was of¬ 
fered in evidence and reads as follows: 

“June 18, 1904. 

My Dear Lena : 

Your letter of June 15th was received duly. I will proceed with 
the matters as fast as I can. If you wish me to I will write to Chelini 
not to press you. 

It is rather hard to express in writing what I stated to you verbally 
about selling the properties for fancy prices, but I think your mind 
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and mine were dwelling on the possibility or rather the probability 
of selling the 42 II St. house to the government, some day; and, the 
probability of disposing of the farm for a fancy price, if the growth 
of the city and suburbs continue that way. In the event of either 
one or both of these probabilities coming to pass I will share equally 
with you, after deducting twice the amount paid you in the pur¬ 
chase of your one half share of these properties, plus the expenses in¬ 
curred by me in carrying, caring for, and protecting the properties. 
To clearly demonstrate my meaning. Suppose in the 42 H Street 
case, l pay you now $3,500. That, together with my one-half, 
means that we are selling it for $7,000. Suppose that during the 
next live or ten years I have been compelled to expend two or three 
thousand dollars in repairs, law suits or what not, and at the end of 
that time I sell it for $16,000, the settlement would be as follows: 


Selling price then. $16,000 

Less selling price now . 7,000 

9,000 

Less expenses incurred meantime. 3,000 

Excess . 6,000 


Of this excess you would receive one half or $3,000. The other one- 
half being my share.” 

41 Witness thereupon identified letter of June 24, 1904, as 
having been received from the defendant, and the same was 
offered in evidence as Plaintiff’s Exhibit No. 3, and reads as follows: 

“June 24, 1904. 

My Dear Lena: 

Your letter of June 22nd is received. I do not understand vour 
reference to the sale of one piece of property and you would get noth¬ 
ing. Neither do I understand that you are giving me fifteen thou¬ 
sand dollars worth of property for five thousand dollars. Surely you 
are not foolish enough to believe that the two pieces are worth thirty 
thousand. You do Clara an injustice to think that she would not 
carry out any wish that T might make in your behalf. Yes I pro¬ 
posed this method of furnishing you money, rather than auction the 
places off, for two reasons: 

First. We would get for the two pieces at auction about $9,000. 
Maybe less. 

2nd. It was my intention to try and get some one to buy them in 
for me, if we sold at auction, and it occurred to me that you would 
not receive any benefit by that. So, the plan came to me to have a 
legal sale by you to me, so I could borrow enough money to pay you 
one-half of whatever money we agreed upon for the sale. 

I tell you frankly however that I am not w r edded to this scheme, 
for I can see many chances for loss and expense, besides the responsi¬ 
bility of management. 
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Now I am anxious that you should be relieved of the financial 
troubles which you are in, hut it is better to come to see me at my 
office, rather than to write hack and forth. So if you will call to 
see me we will go over this matter calmly. 

Sincerely, 

CHARLIE.” 

42 During the course of the correspondence passing between 
my brother and myself from April 9, 1904, to July 18, 1904, 
when the agreement was entered into 1 had possibly four or live in¬ 
terviews with my brother, usually at his office. I think I called at 
his office as requested by him in his letter of June 24, 1904. At 
those interviews ho discussed with me his proposed method of raising 
money for me and of saving the property from sale. 1 did not un¬ 
derstand from anything my brother said at any of those interviews 
1 had with him that it was his intention to have me sell my interest 
outright to him in the two places. lie always explained to me it 
was simply a transfer of my interest so 1 would be protected. I did 
not understand it was an absolute sale, just that 1 was transferring 
my property so 1 could get money for my present needs. He said it 
was necessary for me to transfer my interest to him. 

Q. Was there any discussion at that time between you about what 
might happen to your interest in the event of his death? 1 call your 
attention to this language in the letter of June 24, which 1 read a few 
moments ago, and ask you to explain it: 

“You do Clara an injustice to think that she would not carry out 
any wish that 1 might make in your behalf.” 

What did that have reference to? A. I imagine that it refers to 
just what we are talking about, that I thought that she perhaps would 
not do right by me when he was gone. 

Q. You mean, in the event of his death before the sale of your 
properties? A. Or after; I guess it was after. 

Q. After the sale of the properties. When you were making those 
arrangements about the property, was there anything said by Mr. 
Holmes to you at the time of these interviews and leading up to this 
agreement of July 18, that he wqs to reserve the right in the agree¬ 
ment to hold this property for all of his life-time? A. Never, in 
all of our negotiations. 

Q,. What was the understanding on that subject? A. Simply that 
he would take over the title to the property and he would hold it 
until it advanced in value, which we were sure it would; but 1 never 
understood it was an absolute sale. I thought simply it was a trans¬ 
fer. 

Q. Was anything said by him or by you, or was there an under¬ 
standing between you, as to the probable length of time he would 
have to hold the property? A. No; there was never any time. He 
said it would probably be a period of ten years. 

Q. Did he discuss with you the possibility of his being called upon 
to pay out extraordinary expenses during the time he was holding 
that title? A. Yes. 
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Q. You agreed that he should take whatever he had been put to 
over and above what the agreement specified as ordinary expenses? 
A. Yes, sir. 

43 Witness thereupon identified letter of July 3, 1904, as 

having been received from her brother, and it was offered 
in evidence as Plaintiff’s Exhibit No. 4, and reads as follows: 


My Dear Lena : 


“July 3, 1904. 


I wish you would please come in and tell me what you mean and 
what you want. I am discouraged in my attempt to do the best I 
can for you, and will not make an attempt to do anything until I 
see you. Just as I get things arranged as I suppose satisfactory, you 
write one of your mystifying letters. Now if you think for one 
moment that I am going to, or have, taken the slightest advantage 
of you, pray turn your affairs over to a lawyer, who will see that 
you get fair treatment, and very little money, after he sends his hill 
to you. Yes, I remember that you stood half the interest on the 
$2,000, hut good lxrnl what a mountain of trouble I have had with 
this business, and what about the thousands spent on your family 
since 1880, and you have the nerve to call me to account for using, 
temporarily, this money when it had to lie idle. Have you ever 
heard me complain about what was done for you out of the estate? 
Or, before either mother’s or father’s death? 

Please pardon me for dealing in personalities. The tone of your 
letter is not calculated to soothe one exactly. 

Sincerely, 

CHARLIE. 

Mrs. Lena M. Howard, 

Langdon, D. C.” 


The $2,000 which my brother said in that letter I paid one half 
the interest for, was a mortgage on 1148 and 1150 2d Street. I did 
not know that the mortgage on that property was that much until 
it was sold and he sent me a statement. I did not know anything 
about it. I think this property was sold about a year after by mother 
died. 

Q. From the time that you had the understanding with your 
brother in your interviews with him that you were to transfer your 
title in this property to him in order to enable him to raise the 
money for you, and that it was not an absolute sale, up to the time 
of executing the agreement of July 18, 1904, was there any differ¬ 
ent arrangement or understanding or agreement entered into be¬ 
tween the two of you about this matter? A. No, the same agree¬ 
ment, no different. 

Witness: After he had the agreement prepared, he wrote me to 
meet him at Mr. Brown’s office to sign it. I went there in response 
to his letter but he did not appear. That was on the 18th of July, 
the date that the instrument bears date. I had never seen the agree- 
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ment before going to Mr. Brown s office. Mr. Holmes, my brother, 
did not have it in his possession, and I knew nothing about 

44 its preparation. I suppose my brother prepared it or had 
it prepared. He wrote me to meet him at the office of Mr. 

Walter A. Brown on July 18th. I did not know Mr. Brown and 
had never seen him until that day. I went to Mr. Brown’s office on 
that morning but my brother was not there. Mr. Brown told me 
that I was to sign these agreements and that my brother would at¬ 
tend to the matter later for me. I then signed the agreements with¬ 
out looking them over. I had always had such confidence in my 
brother’s integrity and desire to do what was right by . me that 1 
thought it would be just simply what he had said in his letters that 
it would be, simply a transfer until it would enhance in value. Mr. 
Brown handed both papers to me and I never went over them but 
signed them without hesitation because I never thought but that 
my brother had made every protection for my future, that is, my 
future portion of the property if it was sold. I left both agreements 
with Mr. Brown and he said my brother would sign them later. I 
received $1,500 from Mr. Brown that day. Several months after 
that I received $1,500 more from my brother. That was on the 42 
H Street property. 1 have not yet received all of the amounts men¬ 
tioned in these two agreements. There is about $750 or $800 still 
due with interest. When my brother sent me the second $1,500 he 
said he had placed the balance of the money in a home for himself 
on California Street and that lie would pay my balance in three 
months, but he has not paid it all yet. He lived in that house 3 or 
4 years and then he moved to the farm, where he stayed until lie 
bought a house on 13th Street last fall and moved there. He did 
not so far as I can remember give me any deed of trust securing 
the balance of the money that was coming to me. I had nothing 
to do with the values suggested for the two properties in his letter 
of June 18th. He suggested the values to me in his letter. 

45 I knew that the farm was worth more than $3,000 but I 
just let it go at that at the time because I only considered 

this a loan and that we would hold it until the property advanced. 
I was positive this farm was worth more than $3,000 in 1904. I 
thought it was worth at least $5,000 or more. I would certainly 
think that would be a fair figure at that time. I did not object 
to this transfer to him of the farm on a basis of $3,000 because 
he had promised that lie would make everything all right, and that 
my interest would be protected. I did not understand at that time 
that I was selling my interest to him absolutely for all time. I got 
this understanding from my brother. He told me that. He also 
wrote me that my interest would lie protected. At that time I had 
never had any business experience at all. My brother explained 
to me the necessity for this agreement of July 18. He said it was 
necessary for me to put the full title in him, that he would get the 
mortgages so as to raise the money for my present needs and I 
agreed to it because he had said I would be fully protected in any 
future advance in prices. I never saw the clause in that agreement 
to the effect that he should have the right to sell this property at 
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any time. T put those papers away and I never read them because 
I thought it was not necessary to look them over. This clause in 
the agreement was just called to my attention recently by my coun¬ 
sel when we had a talk that Mr. Holmes said he was not bound 
under the agreement to sell until he saw fit or not at all. My coun¬ 
sel went over the agreement with me and noticed it and pointed it 
out. Mr. Holmes took that position in a letter which he wrote to 
my counsel, which letter was offered in evidence as Plaintiff’s Ex¬ 
hibit No. 5, and reads as follows: 


Hamilton <fc Hamilton, 

Union Trust Building, 
Washington, D. C. 

Gentlemen : 


“June 19, 1916. 


Some time ago- I received a letter from you conveying a request 
from my sister, Mrs. L. M. Howard, for an accounting, and in which 
you also cite extracts from two agreements between Mrs. 
46 Howard and myself, dated July 18, 1904. 

Inasmuch as 1 have fully accounted for all the personalty 
taken as administrator under my mother’s estate, I am not aware 
of any accounting to be made. 

When my father died in January 1899 he left a will, naming my 
mother executrix, by which she was to receive the personal property, 
and a life interest in the real property. My mother died in March, 
1901, and by petition of my sister and myself, sole heirs at law, 1 
was appointed administrator. The property at that time (the date 
of my appointment as administrator) consisted of: 

Beal property— 

42 II Street, N. W. 

1148-50 Second Street, N. E. 

A farm in Montgomery County, Maryland. 

Personal property— • 

Household effects, appraised at $300. 

Claim for unpaid rent 42 H Street $90. 


On the sixth day of December 1901, my attorney filed, in lieu of 
an account and for the purpose of saving expense, an affidavit, 
approved by Mrs. Howard, a copy of which is enclosed, showing 
that:— 

(1) Although in the distribution of the household effects, ap¬ 
praised at $300, but really worth about $700, I was entitled to one 
half thereof, 1 gave my moiety to Mrs. Howard. 

(2) The $90 claim against the Government Printing Office was 
collected and properly distributed. 

(3) The accounts against my mother, rendered by the physician 
and the undertaker, amounting to several hundred dollars and prop¬ 
erly chargeable against the estate, were paid by me personally. No 
change had taken place with regard to the real property up to the 
date of filing this affidavit. 
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On or about January 15, 1002 the property at 1148-50 Second 
Street, N. K., was sold for $3,000, and the net proceeds of $2,008.15 
distributed in equal shares. 

Mrs. Howard is aware of the fact that at the time of niv father’s 
death be owed $1,500, and in order to pay the same and thereby 
prevent the sale of the real estate, I raised the money for my mother 
by way of securing a discount in that amount. At the time of my 
mother’s death this obligation was still outstanding and was subse¬ 
quently paid off and Mrs. Howard was charged with her share 
thereof. 

The properties at 42 II Street, N. W., and in Montgomery County, 
Maryland, remained under our joint ownership until July 18, 1904, 
at which time they were sold to me at a price which was considered 
by all parties concerned quite as much as they were worth, and more 
than they would have sold for if we had resorted to a forced sale. 
This transaction was not brought about by any desire of mine. To 
the contrary, I advised against it as did my agent, Mr. Walter A. 
Brown. Mrs. Howard needed money, and asked for a sale. She was 
advised to let the property remain as it was. Mr. Brown and I ad¬ 
vised that her best interests lay in holding the property and waiting 
for a better time to sell—that the proceeds of a sale could not possibly 
produce as much income as she was then receiving. She persisted 
in a sale, which meant a forced sale, to which 1 objected. After 
further consideration we agreed on a fair value for the two pieces 
and she then sold to me. These values were fixed as follows: 

47 42 H Street, N. W. $7,000 

Farm . 3,000 

At no time since 1904 has house No. 42 H Street been worth 
$7,000, although as Mrs. Howard well knows, I have spent several 
thousand dollars upon it by way of improvements. 

When 1 bought the farm in Montgomery County, Maryland, it 
was thought so little of that I was ridiculed for my action on account 
of the price I paid. 

I am indebted to Mrs. Howard for an unpaid balance of a note 
(given in settlement when the above sales were made) amounting 
to $776.31, with unpaid interest of $23.52 due on June 9, 1916. 
This note was originally $2,000, but I have curtailed it out of mv 
salary from time to time. I have not been able to make payments 
any faster. For sometime I have endeavored to make an advan¬ 
tageous disposal of the property at 42 H Street so as to settle this 
unpaid balance of $776.31, and you are assured that no one will 
be more gratified than I when this debt is paid. 

Very truly yours, 

CHARLES W. HOLMES.” 

I wrote my brother in January 1914, asking him if he did not think 
it was time to sell the farm. My recollection is that I wrote him 
twice in January on this subject, and again I wrote him in April 
1914, but received no reply from him. At the time I wrote my 
brother in 1914 asking him if he did not think the time had arrived 
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when something should be done, I knew that neither the farm nor 
42 H Street had been sold by him, and I did not consider then that 
the H Street property had advanced sufficiently in value to justify 
sale, but I knew that the farm had greatly advanced in value be¬ 
cause I had taken advice on the matter. In my brother’s letter of 
July 3, 1004, he said something about thousands of dollars being 
spent upon me and my family since 1880, but he had not spent any 
money on me or my family although my parents had. Since the 
death of my parents Mr. Holmes has never contributed to my sup¬ 
port. He has paid me from time to time money that belonged to me, 
but he never gave me a cent out of his own money. I cannot recall 
that I received any income from the properties through my brother 
except during the time that the Government Printing Office was 
renting the H Street house, when I received one-half. 

48 Cross-examination: 

That she swore to the bill of complaint and that the facts con¬ 
tained therein are the truth. The witness was then asked why in 
paragraph 5 of the bill of complaint she stated Mr. Holmes never 
filed an inventory of account in his administration of his mother’s 
estate, to which she replies “Because I do not recall that he ever 
didthat she knew that her brother had stated in an affidavit which 
he filed in lieu of an inventory in the Probate Court, the various 
items that entered into the personal estate of her mother. When 
asked why in her hill of complaint she intimates that something 
was wrong about the failure to account to her for the personal prop¬ 
erty, whereas in the affidavit filed in the Probate Court he sets forth 
what the personal property is, witness replied “Well, because I guess 
I did not recall it at the time.” 

Witness stated she was always under the impression they were 
receiving $100.00 rent from the Government; that she does not know 
that the property was rented for $90.00; that her mother got $100.00 
she supposed; my brother lead me to believe it was renting for 
$100.00, and he was sending me $45.00 for my share and said he 
would keep $5.00 to go towards the taxes; that she does not know 
anything about the change in the rental of this property; w T as never 
told anything about it “I received my $45.00 every month until the 
Government gave up the property.” 

Witness’ attention w T as then called to the sixth paragraph of her 
bill of complaint wherein she said that in 1904 that “not having 
received any income from the remaining properties of the estate” 
of her mother, consulted with her brother with a view of obtaining 
funds; that she can not recall how long this property w T as idle or 
vacant, but it w T as for quite a little time, until her brother had it 
repaired and put in order. Thereafter when witness w T as thinking 
about moving from Langdon, her brother said she could occupy 42 
H Street for a while until witness found a place somewhere else; that 
she remained there a year and charged her no rent; that her brother 
was on the farm three or four years without paying witness any¬ 
thing; that she does not know that the property which she stated 
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the Government paid $100.00 a month was renting for $1,080 per 
annum. 

Witness was then shown a paper and asked whether she recognized 
her mother’s signature; she replied: “It does not look like her writ¬ 
ing ;” witness then said she did not know the other signature on the 
paper—F. W. Palmer, Public Printer, and this is the paper writing 
referred to on p. 56 as a lease signed by the mother of the plaintiff 
on the 21st of April, 1900. She admits that when the Government 
Printing Office was there she received $45.00 a month as her one- 
half interest; her attention was called to the statement in paragraph 
sixth of her bill, wherein she said “the plaintiff not having received 
any income from the remaining properties of the estate” replied 
that she did not say that; that she said after 1904; but she did not 
say prior to that; that she did not receive anything in 1904. 

Q. In the 6th paragraph of your bill you state that the defendant 
told plaint iff that in order to make a division between them it would 
be necessary to sell the properties at public auction. Is it not a fact 
that you came to him insisting on disposition of that property and 
a sale of the property in order that you might get the money? 
A. I asked him to make some provision for me, that I was very much 
in need of money to support my family and at that time I was about 
to lose my position and I knew I would not have much means. I 
had some boarders at the time that brought me in a little, but I was 
receiving nothing from the property. 

49 Q. You did not tell him it was necessary to sell the prop¬ 
erty? A. Not necessary to sell it. 1 perhaps asked him— 

of course at that time I did not understand there could be any other 
way except to sell outright and divide, but later, when he explained 
it to me and said it would be better for both of us to hold the prop¬ 
erty until it advanced, I agreed. 

Q. Did you not offer to sell the property, your interest? A. No, 
sir; I never understood it that way. 1 understood it was a transfer. 

Q. But you did not offer at any time to sell him your interest? 
A. Not outright. He wrote me that he would make every provision, 
that I would be protected, if I would put the title in him. 

Q. But you at no time ever offered to sell him your interest in the 
property? A. At no time to sell it outright. 

Witness then identified her signature to a letter written by her to 
defendant, and the same was offered in evidence as Defendant’s 
Exhibit No. 2, and reads as follows: 

50 “My Dear Charles: 

The idea I wanted to convey to you was, how much would you 
think fair to offer me for the property? but I was in a hurry the 
morning I wrote the letter and did not make myself clear. Of course 
I do not think for one moment that you would take advantage of 
me. Something must be done soon, either borrow enough money 
for me to build a home or close the estate, if I had a home I could 
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probably wait a while before selling, if you thought there was any 
prospect of getting more for the property. I should rather get a 
place in the suburbs. There are beautiful lots cheap at Elaston 
Terrace, just this side of Langdon, and as you know the ear service 
is fine. 

If you come out bv steam cars just ask at the P. O. which is 
opposite the depot, and I am directly back of the P. O. If by elec¬ 
tric get oft' at North Langdon and follow the road straight down 24th 
St. until you come in sight of the butterine factory, make a little 
turn and you will see a light green house, there are some wagons 
and carts on the side lot. I am on the other side, third house from 
corner, yellow house, green blinds. Try and come out Sunday if 
vou can. I am not settled yet, have the first floor about done. I 
know that I shall like it for the summer. 

My creditors are pushing me and I am quite miserable. 

Sincerely, 

LENA. 

April eighth. 

51 Witness: At the time of writing that letter I offered to 

transfer my portion but never offered to give up my rights 
in the property entirely. My idea was, in writing that letter, to 
offer the property as security. 

Witness stated that there was an inference in that letter which 
shows she intended it as security. ITer attention was then called 
to the statement in the letter “The idea I wanted to convey to you 
was how much would you think fair to offer me for the property” 
and asked to indicate where there was any inference to be drawn that 
it was to be held as security, to which she replied “I think so.” 
The attention of witness was then called to the same paragraph of 
the bill wherein she stated that thereafter the defendant receded from 
his position and advised the plaintiff that the properties be not sold 
at auction, but suggested to the plaintiff that 42 II Street be valued 
by the parties for their arrangement at $7,000.00, nnd was asked 
whether she had arranged for such valuation on the II Street prop¬ 
erty. She replied she did not, that her brother set the price on both 
properties and she said “I would assume they would be worth 
that”; that the statement in the bill of complaint in this respect “Is 
correct, in a way”; that she did not say she agreed to it; that she 
did not agree to any stated price. Witness was then asked whether 
the following statement in the bill was correct or not: 

“Thereafter the defendant receded from this position—that is, 
with reference to the sale—and advised plaintiff that the properties 
be not sold at auction and suggested to the plaintiff that the prop¬ 
erty 42 H Street be valued by the plaintiff and the defendant, for 
the purpose of their arrangement, at $7,000, and the farm in Mont¬ 
gomery County, Maryland be valued at $3,000.” 
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to which she replied “I don’t recall that at all”; she was then asked 
“If it is in your bill it is not correct, is that true?” to which she re¬ 
plied “It is not in my bill.” My brother set the price on both of 
these properties. When asked whether she agreed to this valua¬ 
tion she replied “I agreed to it, certainly. After he had set the 
value I agreed to it because lie told me that was the way he would 
have to do in order to mortgage the properties and give me money 
for my present needs.” I did not know much about business at 
all at that time. 1 did not know that I could mortgage my interest 
in the property and borrow money on it without transferring it to Mr. 
Holmes. I did not know anything about it until he explained it to 
me, that 1 could do either of two ways, sell at auction or borrow 
money on the security of my interest in the farm. I did not go and 
borrow the money and give niv interest in the farm as security be¬ 
cause I trusted to him. lie always attended to all my affairs and 
I had confidence in him that he would do right. I blindly relied 
entirely on everything and anything that he said because of my 
belief in his integrity and the affection which we had for each other. 
When asked whether she had seen any sign of that affection on his 
part waning in the past three or four years, or whether she had seen 
any difference in him, she replied: We have not seen anything of 
each other for the last 5 years. I called on him and his family 
many times at the farm but he never called on me very often. lie 
often invited me to come up to the farm and visit them and take 
meals with them. I did not decline to go, but I did not go. When 
asked whether the defendant did not invite her to make her home 
with him, replied “I did not need to have him make that offer.” 
He said at one time that after my girls were married he would like 
me to live with him. I had two sons that were making their home 
with me and I was perfectly satisfied. It was our desire that the 
property should not then be transferred outside of the family. 
52 I wanted to keep it in the family so that when it advanced 
in price we could get more out of it. My idea was not to sell 
it but to transfer my title to my brother in order to hold it for niv 
interest and himself, and when it advanced in value and was sold 
I would get my portion out of it, and that is what was meant by 
the language in the bill that it was the special desire of both plain¬ 
tiff and defendant that the property should not be transferred out¬ 
side of the family. I wanted it to remain so that I would get mv 
portion of it when he sold it at an advanced price, and he was to 
hold the title until it- advanced in value, and then sell it and I was to 
get mv portion. lie explained that to me always. In other words, 
if we had sold it then to a third party, we would get nothing out 
of it when it advanced. There was no special time fixed between us 
as to how long he was to hold it but he was to hold it until it ad¬ 
vanced in value. I did not expect to sell it in a week or a month 
or a year. The expression in the bill that the property should not 
be transferred outside of the family meant that it was to be kept- 
bet ween us until we decided it was time to sell. My brother said it 
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would be probably 5 or 10 years before it would enhance in value, 
and then, after the payment of expenses, he would divide up with 
me and give me my share. As 1 recall it, we had several inter¬ 
views possibly four or five about this matter, and what we said and 
agreed upon was not all evidenced hy letters passing between us. 
Most of my interviews with him were at his office. 1 had heard 
that my mother had had some difficulty in her life time with 
reference to some business matters, but that was not the reason for 
my brother and I desiring to avoid trouble between ourselves by 
entering into the written agreements of July 18, 1004. That 
thought had not entered my mind. 1 knew that my mother and 
her brother had some difficulty over property matters but I 
53 positively deny that that was the reason why this contract of 
July 18th was put in writing; “that the object in reducing the 
agreement to writing was not that they desired to profit by the past 
experience between her mother and her brother and prevent any un¬ 
friendliness between witness and her brother; that they are not un¬ 
friendly as a matter of fact.” Witness’ attention was then called to 
her bill of complaint wherein she used the expression that “Plain¬ 
tiff and defendant both realize that the plaintiff would not be able to 
repay any advance to her hy the defendant except from her interest 
in her mother s estate and from the sale of such property,”, and asked 
whether it is not a fact that she contemplated the sale absolutely of 
her interest to which she replied: It is not a fact that I contemplated 
a sale absolutely of my interest in these properties to my brother. 

I deny such most positively. When my brother explained to me 
that it was simply a transfer for the time being so that he might 
mortgage the properties and advance me money for my present 
needs. Witness was then asked “So then you did not agree with this 
statement in the bill?” to which she replied “No.” In ail my negotia¬ 
tions my brother never claimed that it was an absolute sale. I never 
intended it that way and I never had that idea. After the papers 
were signed I first received $1,500 which was to help to support 
myself — my children and take care of them. 

Witness was asked whether she could account for the balance of 
the sheet of the letter of June 18, 1904, to which she replied: 

“A. Mr. Brandenburg, I know nothing about it. That simply 
was torn off and I found those letters amongst my others, so I took 
them to my counsel thinking perhaps it might he an important 
one. I know nothing about it. I did not tear it off and I know my 
attorneys did not, because that is just as I carried it to their office. 

Q. Do you recall what was in this part of this letter? A. I do 
not, because I do not remember anything about it. 

Q. You did not find the other part of that letter? A. I did not 
find the other part. 

Q. Containing the signature and what followed there? A. No, 
sir. 

Q. You will observe that there is a crease in the letter there. • 
There is no other crease in that letter except right there, you will 


LENA M. HOWARD VS. CHARLES W. HOLMES. 


37 


observe (indicating). Can yon account for how that should have 
been torn off right at the end of that letter? A. I have just told 
you that I know nothing about it. I cannot tell you if I do not 
know; I had nothing to do with it. 

Q. You are sure you do not know anything about it? A. No 
I do not. 

Q. When did you give this letter to Messrs. Hamilton & Hamil¬ 
ton? A. Oh, sometime after I filed my suit. 

Q. That was about a year ago, a year and a half ago, or so. At 
that time did you recall what had become of that part of the letter? 
A. No, I did not. They asked me for letters, and I- 

My brother requested me to sign the agreement prepared by him 
but I find it does not contain what we had agreed to. It was not 
our agreement that he should hold the property for life and sell 
when he wanted to. He explained to me, as I said before several 
times, that he would take title and hold it until it advanced in value 
and then I should have my share after taking out the extraordinary 
expenses. I did not read the agreement which he presented to me. 
I just accepted it. 

Witness’ attention was then called to the following statement 
appearing in her bill “the plaintiff accepted said arrangement pro¬ 
posed by the defendant which the defendant informed plaintiff con¬ 
tained the terms of the arrangement agreed upon between them; 
that the plaintiff relying on these statements of the defendant signed 
two certain writings dated July 18, 1004” to which she replied “I 
did not read the agreements because as I said”. 

I trusted in my brother’s integrity and his desire to do what was 
right by me, and to have my share in the future advancement of 
the property. I signed those agreements without reading them, 
and it is true that I did not know what was in those agreements. 
My brother sent me word to go to the office and sign them. I had 
never seen them prior to that. 

54 Page 18. In lieu of lines 2 to 26 beginning with the 

words “my brother” substitute the following: 

“Q. The bill says that the defendant requested you to sign the 
form of agreement prepared by him which the defendant informed 
the plaintiff contained the terms of the arrangement agreed upon 
between them, and that the plaintiff, relying on this statement, 

signed two certain writings- A. I do not recall anything like 

that, that he ever said that before hand. 

Q. So that is not correct? A. No, it is not correct. 

Q. Did you not testify this morning that vour brother was not at 
the office at the time you signed these agreements? A. Yes. 

Q. And Mr. Brown presented this agreement to you and he asked 
you to sign it? A. He asked me to sign it; yes. 

Q. Did he urge you to sign it? A. He did not urge me; he said, 
“Sign it.” Of course I had made arrangements to sign it. I did 
not know what I was signing. I thought the agreement was just 
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like he had always explained to me. That he was just holding the 

properties for the time being. I did not understand- 

Q. We understand that part of it. So that you did not meet your 
brother then at Mr. Brown’s oftiee to sign them? A. No, sir; Mr. 
Brown explained that he would not be there. 

Q. Said he would not be there? A. Said he would not be there. 
Q. What time of the day did you go to the office? A. I can not 
exactly recall, but it was in the morning. 

Q. How many times had you visited Mr. Brown’s office? A. 
That was the first time. I had never seen him before. 

Q. Did you visit that office more than once? A. No; that is all. 
Q. Just stop and think a moment. Were you not in that office 
several times? A. No sir. 

Q. You were not? Did Mr. Brown explain to you what was in 
that, agreement? A. No; he never explained. 

Q. And you say you did not know what was in those agreements? 
A. I did not read it through to see what was in it. I did not read 
it; I just simply thought it was what my brother had told me, and 
just went ahead and signed it, because I relied on him. I thought 
lie had an interest in me and would see that everything- 

55 Q. lie was not there at the time you signed? A. lie had 
written me and we had made all the arrangements. 

Q. Mr. Brown was a stranger to you, was he not? A. Yes, sir. 

Q. And yet you signed a paper without reading it? A. It was 
at my brother’s suggestion that I go there and sign it. 

Q. Did you do anything more than simply sign that panel’? 
A. Not that I recall. 

Q. Did you acknowledge it? A. Acknowledge it? 

Q. Yes. A. Why, I signed, but I did not acknowledge what 
was in it; I did not know what was in it; I did not read it. 

Q. Did you swear to it? A. I don’t remember swearing to it. 

Q. You do not remember whether you swore to it or not? A. I 
did not swear to it. 

Q. You did not swear to it. When you went there, there were 
two agreements, were there not, one for the farm and one for the 
II Street house? A. Yes, sir. 

Q. And you signed both of them? A. Yes, sir. 

Q. And you did not swear to either one of them? A. No. I 
recall very distinctly that Mr. Brown, when he gave me the check 
asked me if I wanted him to go to the hank with me and whether 
there was anything he could do for me. I did not understand 
exactly what lie meant by that, and I just let it go. 

56 Witness thereupon identified her signature to both agree¬ 
ments, and they were offered in evidence marked defendant’s 

Exhibits Nos. 3 and 4, and read as follows: 


LENA M. HOWARD VS. CHARLES W. HOLMES. 


39 


“Memorandum of Agreement Between Lena M. Howard, Widow, 

Party of the First Part, and Charles W. Holmes, Party of the Sec¬ 
ond Part, Both of the City of Washington, District of Columbia. 

The party of the first part desiring to dispose of her interest 
57 in the property hereinafter described now held by the parties 
hereto, but agreeing with the party of the second part that it 
is unwise to force a sale of the property at this time, hereby agrees to 
transfer all her right, title and interest in the hereinafter described 
property of which she is now, or may hereafter become possessed, for 
herself, her heirs or assigns, to the party of the second part for the 
sum of One thousand five hundred (1,500) dollars. 

The property to be so transferred is known as the farm formerly 
owned and occupied by Thomas E. Holmes and Amanda A. Holmes, 
situated on the Rockville turnpike, three (3) miles southeast of 
Rockville, at Montrose, Montgomery County, Md., containing more 
or less fifty (50) acres, and wherever in this agreement the word 
property is used it shall mean the property so described. 

The party of the second part hereby agrees that if at any time dur¬ 
ing his natural life he should dispose of said property for an amount 
in excess of Three thousand (3,000) dollars, that he will pay to the 
party of the first part one half ( Mj ) of the amount so in excess of the 
Three thousand (3,000) dollars, after deducting from the excess any 
extraordinary expenditures which may be made in carrying, caring 
for and protecting the property. 

It is agreed that general taxes, insurance, ordinary repairs, ferti¬ 
lizers and interest on mortgage loan, shall be classed as ordinary ex¬ 
penditures; and that repairs involving structural changes, new build¬ 
ings, special assessments, defending law suits, judgments for dam¬ 
ages, fencing and betterments both structurally and agriculturally, 
and six per cent interest on the Three thousand (3,000) dollars for 
such time as the property shall not be tenanted, shall be classed as ex¬ 
traordinary expenditures. 

Nothing in this agreement, however, shall operate to bind the 
estate of the party of the second part after his death, it being under¬ 
stood and agreed that at the death of the party of the second part 
this agreement shall be void, and shall cease. 

Should the party of the first part die before the party of the second 
part, the party of the second part agrees to carry out the provisions of 
this agreement, in the event of a sale, with respect to the heirs of the 
party of the first part as said party may direct. 

Nothing in this agreement shall operate to prevent the party of the 
second part from selling or disposing of said property at any time 
and for such price and upon such terms and conditions as he may 
elect; nor shall it prevent him from encumbering the property to any 
amount, or to any length of time, he may desire. It is also under¬ 
stood that the rents from said property are to belong to the party of 
the second part. 

Witness our hands and seals this 18th day of July A. D. 1904, to 
this and duplicate of like tenor and date. 

LENA M. HOWARD. 
Witness: CHAS. W. HOLMES. 

WALTER A. BROWN. 


40 


LENA M. HOWARD VS. CHARLES W. HOLMES. 


District of Columbia, ss: 

Personally appeared Lena M. Howard and Charles W. Holmes 
parties to the above agreement, who acknowledged same as their act 
and deed. 

Given under mv hand and seal this 18th day of July, A. D. 1904. 

WALTER A. BROWN, 

Notary Public for the District of Columbia. 

58 “Memorandum of Agreement Between Lena M. Howard, 
Widow, Party of the First Part, and Charles W. Holmes, 
Party of the Second Part, Both of the City of Washington, 
District of Columbia. 

The party of the first part desiring to dispose of her interest in the 
property hereinafter described now held by the parties hereto, but 
agreeing with the party of the second part that it is unwise to force 
the sale of the property at this time, hereby agrees to transfer all her 
right, title and interest in the hereinafter described property of which 
she is now or may hereafter become possessed, for herself, her heirs or 
assigns, to the party of the second part for the sum of Three thousand 
five hundred (3,500) dollars. 

The property to be so transferred is known as lot 52, in J. C. Mc¬ 
Guire’s sub-division of square 624, in the city of Washington, Dis¬ 
trict of Columbia, together with all the improvements thereon, and 
wherever in this agreement the word property is used it shall mean 
the property so described. 

The party of the second part hereby agrees that if at any time dur¬ 
ing his natural life he shall dispose of the property for an amount in 
excess of Seven thousand (7,000) dollars, that he will pay to the party 
of the first part one half (%) of the amount so in excess of the Seven 
thousand (7,000) dollars, after deducting from the excess any ex¬ 
traordinary expenditures which may be made in carrying, caring for 
and protecting the property. 

It is agreed that general taxes, insurance, ordinary repairs and in¬ 
terest on mortgage loan shall be classed as ordinary expenditures; 
and that repairs involving structural changes, special assessments, 
defending law suits, judgments for damages, new buildings and six 
per cent interest on the Seven thousand (7,000) dollars for such time 
as the property shall not be tenanted, shall he classed as extraor¬ 
dinary expenditures. 

Nothing in this agreement, however, shall operate to bind the 
estate of the party of the second part after his death, it being under* 
stood and agreed that at the death of the party of the second part 
this agreement shall be void, and shall cease. 

Should the party of the first part die before the party of the sec¬ 
ond part, the party of the second part agrees to carry out the pro¬ 
visions of this agreement, in the event of a sale, with respect to the 
heirs of the party of the first part as said party may direct. 

Nothing in this agreement shall operate to prevent the party of the 
second part from selling or disposing of the property at any time and 
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for such price and upon such terms and conditions as he may elect; 
nor shall it prevent him from encumbering said property to any 
amount, or for any length of time, he may desire. It is also under¬ 
stood that the rents lrom said property are to belong to the party of 
the second part. 

Witness our hands and seals this 18th day of July, A. D. 1904, to 
this and duplicate of like tenor and date. 

LENA M. HOWARD. 
CHAS. W. HOLMES. 

Witness: 

WALTER A. BROWN. 

District of Columbia, ss: 

Personally appeared Lena M. Howard and Charles W. Holmes, 
parties to the above agreement, who acknowledged same as their act 
and deed. 

Given under my hand and seal this 18th day of July, A. D. 1904. 

WALTER A/BROWN, 

Notary Public in and for the 

District of Columbia. 

f>8VL> When I went to Mr. Brown’s office I had never met him 
before but he came up to me and I asked if my brother had 
come and he said “lie is not going to be here.” *Then he told me I 
was to sign the agreements, which 1 did, and I did not read them 
over. 1 simply signed them because I thought they contained what 
I thought they would contain, that I was to have an interest in the 
property and I was not making a sale to him for a life interest. 
1 do not recall signing any other papers or swearing to any. I may 
have acknowledged some but. 1 do not recall any, unless it was the 
deed. I did not read the deeds. I do not know that he actually 
handed the deeds to me to read, but just asked me to sign. He did 
not ask me to swear to the deeds. I just acknowledged them. I 
do not recall signing the deeds on that occasion, but I do not say that 
I did not. I do not recall it. When asked whether she ever did 
sign any deed for that property she replied “Of course I did.” The 
scheme of selling the property at auction, which was suggested in 
mv brother’s letter of April 9th, was not carried out. Since yester¬ 
day I have not been able to tell what became of the other portion of 
the letter of June 18th, nor do I recollect its contents, it is just as 
T found it amongst my other papers and letters. When I moved I 
suppose it must have been destroyed in some way or something hap¬ 
pened to it. I have no recollection what the destroyed part — the 
letter was. 

59 Q. I see. You testified that there was a trust of $2,000. on 

the 2nd Street property. Is it not a fact that that property 
was clear of all trusts? A. It was clear when my father died. 

Q. Is it not a fact that your brother borrowed for your mother 
and for the family $2,000 in bank? A. The way I remembered it 

6—3747a 
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was that mother said my father owed a thousand dollars of debt 
when he died and they were going to mortgage the 2nd Street house 
in order to get this money, but she never told me how much they 
mortgaged it for, and I never knew until the property was sold and 
mv brother sent me an account of it. 

Q. Did you not know that your brother borrowed at the bank 
about $2,000 for your mother and for the family? A. 1 know noth* 
ing of that; I was not told about it. 

Q. As executor of the estate? A. I was not told a thing about 
that. 

Q. Your mother was executrix of your father’s estate, was she 
not? A. Yes, sir. 

Q. Is it not a fact that your brother borrowed for her to use as 
executrix the sum of $2,000? A. I could not tell you, because they 
never said anything to me about that. I do not know anything 
about it, how much had been borrowed. L knew she said she in¬ 
tended to borrow, she did not say how much, to pay off my father’s 
debts. 

I was not told anything about that. I did not know that the H 
Street property was mortgaged to take up a $2,000 loan made by my 
brother at the bank. 1 was not consulted about the matter and knew 
nothing about it, hut my understanding was that the trust 
GO was put on the Second Street house. My mother did not dis¬ 
cuss the matter with me as mv brother always attended to 
everything for her and the family. W hen mv brother sent me a 
statement of the sale of the Second Street property 1 saw that he 
had charged me with $1,000 of the $2,000 borrowed in my mother’s 
life. 1 have lost that statement. My brother never told me that he 
put the trust on the H Street house. I signed a deed to my brother 
for the II Street property without knowing what 1 was signing. I 
did not read it over. 

Q. Did you acknowledge that deed? A. 1 signed the deed. I 
did not—if you call that an acknowledgment. I signed without 
reading, without knowing- 

Q. Without reading it? A. Yes, sir. 

Q. Did you go before a notary public at the time you signed 
this deed? A. I went to Mr. Brown. 

Q. Did he take your acknowledgment on that deed? A. I signed 
before him. 

Q. Did he take your acknowledgment? A. Not that l remem¬ 
ber? 

Q. He did not? You say that he did not? A. Yes. 

I signed it before Mr. Brown. T also signed the deed for the 
Maryland property but did not read it. I did not read either deed 
or the agreement. 

Q. You did not read the deed. You knew that this was a deed 
for the Maryland property? A. I presume I did. 

Q. And you knew that there was a deed for the District property? 
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A. I knew I was signing some papers, but I really do not believe 
at the time that 1 knew just what they were. 

Q. You did not know what they were? A. I never had any ex¬ 
perience in such matters. 

01 Q. Did you acknowledge this deed for the Maryland prop¬ 

erty before a notary public? A. I signed before Mr. Brown; 

yes. 

«/ 

Q. Did you acknowledge that deed? A. No. 

Q. You did not acknowledge that deed? A. No. 

Q. Mrs. Howard, yesterday you were shown two agreements exe¬ 
cuted by yourself and your brother on the 18th dav of Julv. You 
also stated that you received copies of those agreements. Ilow often 
did you read those agreements after you got them? A. 1 put them 
awav and did not read them. 

Q. You never even read them after you got them? A. No, be¬ 
cause l thought they contained just what was right and 1 had made 
the arrangements with my brother, and I thought there was noth¬ 
ing stated in there except that he would hold the property—“That 1 
will divide with you when the property is sold.’' 

Q. When did you find that out? A. Find what out? 

Q. You say just now that the only thing in there that you recall 
was that he was going to divide the property. How did you know 
that was in there if vou did not read it? A. No; I said that was 
my arrangement with mv brother that he would divide with me. 

Q. You mean to say before his Honor that you never read that 
agreement after you got a copy A. I will say that. I will state it 
right here. I put it away and never touched it for a long while. 

Q. When was the first time you ever read it? A. My counsel 
pointed it out. I took it to them and they pointed it out to me. 
Of course, when I wanted to institute this suit 1 thought there was 
something wrong about it, so 1 took it down to them and they 
pointed it out. 

Q. Then you did read it before the suit was filed? A. Of course. 
A person would have to do that in order to file a suit. There would 
not be anything to file a suit about if I did not do that. 

Q. When was it that you looked at this agreement? A. It was 
prior to that, shortly before that. 

The agreements were prepared with the idea of protecting my in¬ 
terest in the property but when they were signed 1 did not look at 
them to see that they protected my interest because I had confidence 
in my brother and in his integrity and affection and love for 
62 me and 1 thought he would do just what he said he would, 
that he would do right by me. The agreement was not put 
in writing because of the fact that 1 knew that my mother and her 
brother had had some controversy years ago on property matters. 1 
never referred to such a matter in conversation with him that 1 can 
recall. I am positive I did not write him about that because 1 did 
not think that because my mother told me she had had disagree¬ 
ments with her brother I would let that stand in my way. 
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Witness thereupon identified her signature to a letter which was 
offered in evidence as defendant’s Exhibit No. 5, and read as follows: 

62*4 “Cincinnati St., 

Langdon, D. C., July 4, 1904. 

Dear Charlie: 

Your letter received, and feel sorry that you are cross. 1 thought 
I had a right to know all these things. I don’t propose to have any 
dispute over the property like mother and Uncle Waverly, I am sure 
it will not make things any better for me to come to see you, es¬ 
pecially the frame of mind you are in at present. We have always 
gotten along all right, and 1 will not at this late date, commence to 
have any disputes. Of course 1 did not know you looked at the mat¬ 
ter as you do, viz, What I received prior to mv parents’ death. 

It is my wish and desire that you proceed with the business as 
agreed upon, my creditors must be paid. I have not received a no¬ 
tice from any bank, so you must go to see Mr. Chelini tomorrow. I 
hope that you will let me have the money as soon as possible as I am 
simply without funds, and no clothing to speak of. I have not even 
a cent of money for car fare, as I paid my rent Sat. eve. Holmes 
was out yesterday and says he is coming to board with me if he can 
get Mr. Joe to allow him a little time in the morning. 

Sincerely, 

LENA. 


63 M itness: \\ ell, it is natural that 1 could not recall making 

such a statement after 16 years, and I really did not recall 
that I had ever mentioned such a thing to my brother. I did not 
think I ever had. That is a small matter. 

Redirect examination: 

The Government Printing Office ceased to use the II Street prop¬ 
erty about 1902. It was then vacant for some time and was later 
rented to an individual. I cannot recall when it was next rented. 
I was mistaken in saying on cross examination that the letters which 
I have offered in evidence were turned over to my counsel after tho 
suit was filed, as copies of some of the letters are attached to the bill 
as exhibits. When I first consulted Mr. Hamilton about the case I 
took the letters and agreements with me to him, and they have been 
in his possession ever since. My brother was the first one to sug¬ 
gest the necessity of a written agreement. He said he would make 
the agreement so that my interest would be protected, and he pre¬ 
pared it or had it prepared. I had an interview with my brother 
concerning the property after I received his letter of June 24th, ask¬ 
ing me to come to his office, and I think I must have had another 
interview with him just before the date of my letter to him of April 
8, 1904, but have no distinct recollection. When I first took up 
with my brother the matter of getting some money to supply my 
necessities I first thought, not knowing anything about it, that there 
would have to be a sale right out and we would have to divide right 
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there. When my brother said there were two ways, that there could 
be an auction, and explained that it would be so much better to wait, 
I agreed with him. I agreed with him that it would be to my in¬ 
terest that the property should not be sold. Witness states she never 
knew during the time her brother was managing the H Street prop¬ 
erty there was a mortgage on it; she can not recall when she heard 
it; when asked whether she had heard before this transaction be¬ 
tween her and tier brother took place she replied “I have a distinct 
recollection of it. I think lie told me, or someway—T can not just 
exactly state, but it was a surprise to me. I had never heard it.” 

Q. Is it not a fact that before that agreement was signed you had 

no knowledge that he had ever placed a mortgage- A. I do not 

know anything about this mortgage on the II Street property. I do 
not know what it was placed there for, or anything about it. 

When we agreed that he should take title to the property and hold 
it for both of us, it was agreed that I was to convey my title to him 
for the time being, and that he would raise the money on a 
04 mortgage on the property and give me enough for my present 
necessities. 

Q. I want to ask you another question to clear up one of the state¬ 
ments in his letter of June 24, where he uses this expression: “You 
do Clara an injustice to think that she would not carry out any wish 
that I might make in your behalf.” Had there been any discussion 
between you and your brother about the protection of your interest 
in the event that he should die before the property was sold? A. 
Well, he had always said that my interest would be protected. 

Witness: Before the signing of the two deeds by me to my brother, 
I had never signed a deed in my life and did not know what the 
acknowledgment of such an instrument before a Notary meant. I 
did not know you had to hike an oath in acknowledging a deed to 
property and did not know anything about it. I knew that I signed 
deeds conveying niv interest to my brother because that was part of 
the arrangement. I know I signed those deeds before Mr. Brown. I 
did not know that Mr. Brown was a Notary until my brother wrote 
to me to go to his office to sign the deeds as he was a Notary. I do 
not recall seeing him put his seal on the deeds, nor do I recall his 
asking me if I acknowledged the deed to be my act and deed. 

• 

Recross-examination : 

I testified that I did not know that a mortgage had been put on the 
H Street property. I found out about it afterwards, but I do not 
know what it was put, on there for. Referring to the mortgage 
placed there before the agreement of July 18th. I knew my mother 
was executrix of my father’s estate. I knew that they owed money 
on the Second Street houses, at least I was lead to believe that; I 
really was not present or was not informed of it especially; she does 
Hot mean by that that somebody took undue advantage of her, but 
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“I mean that my mother told me she was going to do that to liquidate 
my father’s estate.” 

Thereupon plaintiff, to further maintain the issues on her part 
joined, called as a witness Edward H. Jones, who testified as fol¬ 
lows : 

1 have lx*en engaged in the real estate business for 14 years, deal¬ 
ing almost entirely in suburban property and am familiar 

65 with values in Montgomery County adjacent to Washington, 
and know the Holmes property at the junction of the Rock¬ 
ville Pike and the railway, consisting of about 49 acres. I have 
never licen all over the property but 1 know its general location. It 
is an exceptionally nice piece of property and while it might appear 
a rather high price 1 would suppose its value at present to be from 
$600 to $650 an acre. Mr. Holmes happened to call on me one day 
and in the course of conversation got to talking about this property 
and he told me that he held it at a thousand dollars an acre. 

Cross-examination: 

l also am a salesman with Thomas J. Fisher & Company, and 
Mr. Doyle asked me yesterday or the day before about the value of 
this place. 1 gave him my idea but do not recall that I ever dis¬ 
cussed this particular place with Mr. Doyle, except on yesterday or 
Saturday. I do not know the character of Mr. Holmes’ place. 1 
have never been over the property. 1 have passed by it. 1 know 
the place runs back to the steam railroad. The plat books shows 
that. 1 have never been on the Holmes farm in my life except 
around the edge. I was here this morning when Mr. Doyle testified. 
I do not know what is the character of the land at the back lying 
bevond 600 feet from the front of the Pike. 1 fix mv valuation at 

t i 

from $600 to $650 an acre for the entire place irrespective of whether 
or not there may be a gully on the back of the place. If there is 
such a gully, it would not change my valuation. With my knowl¬ 
edge of the general character of the country around this farm 1 do 
not believe there is a gully there deep enough and big enough to 
make any change in the value. 1 have never been on the back of the 
property. There has been a good deal of property sold out there 
in the last five years but I cannot hardly say just what was within 
half a mile of this property without having the plat book before me. 
I know the Murray Cobb place was sold, which is on this side but 
nearly across the road from the Corbv place. I would not think 
it was as far as four miles from the Holmes place. The Cobb place 
is also known as the Bouic farm, and there is a Donoghue lot which 
was sold and is nearer to the Holmes place. I do not know what 
was paid for it. I do not know that Donoghue paid less than $300 
an acre. I don’t know what the Vaccine plant paid for their 

66 property within one thousand feet of the Holmes property, 
but if it sold for $12,000 for 100 acres, that would not change 

my value on the Holmes property. 1 would simply think that he 
got a very cheap piece of property. I do not know what Joe Bradley 
paid for his place right back of the Holmes property. If Bradley 
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paid $100 an acre for his farm that would not change niv views as 
to the valuation of the Holmes property, because I know what a 
great deal of the property down on the creek sold for. I mean the 
Bradley place that runs up to the railroad. It has the advantage of 
running water too. “I do not blame the owners of the Shcrier place 
from withdrawing it after after putting it up at auction. The fact 
that the best offer on the Sherier place, immediately in front of the 
Holmes property, with a better front, a longer front, but not so much 
depth, when put up at auction was $175 an acre, does not indicate 
anything to me as to the actual value of this property. It would 
indicate salability, but not actual value. I think I could get $600 an 
acre for this farm.” I do not mean to say that it could be sold in 15 
minutes but I think it could be in the natural course of a few months. 
It is one of the prettiest sites on the Pike. Mr. Beach has been 
trying to sell his property for a number of years. 

Redirect examination: 

Mr. Holmes told me that he was holding his place at a thousand an 
acre probably a couple of years ago. lie called at my office at 
Thomas J. Fisher’s one day when he made that statement. 

Whereupon the plaintiff, to further maintain the issues on her 
part joined, called as a witness Mrs. Louise H. Brasiiears, who testi¬ 
fied as follows: 

I am a daughter of the plaintiff and was married in 1907. 1 had 

occasion to go to the defendant’s office to get some interest money 
for my mother in 1910 or 1911. The first time 1 did not get the 
money and he said that he did not have it ready just then, and asked 
me to come again. A few days later I went again and got it. I 
saw the defendant on both occasions and talked to him about half 
an hour. During the course of the conversation he spoke about 
the arrangement that he had made with my mother, and said that 
he regretted he had made it and wished he had turned over to tier 
the 42 H Street property entirely and he had kept the farm, as the 
H Street property had cost him so much that he had so many re¬ 
pairs to put on it. 

No cross-examination. 

This was all the evidence offered on behalf of the plaintiff. 

Thereupon the defendant, to maintain the issues on his part 
joined, called as a witness Walter A. Brown, who testified as fol¬ 
lows: 

67 I have been in the real estate and insurance business for 

29 years and I am President of the Washington Board of 
Trade. I am and for many years have been familiar with the 
making of deeds and documents of that character. I remember 
an agreement that was entered into in July 1904, by Mr. Holmes 
with his sister Mrs. Howard. I do not know how many times Mrs. 
Howard called at my office but I think she was there several times. 
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The agreement which was prepared was based on more or less data 
that was furnished to me by Mr. Holmes and I put it together. It 
was typewritten in my office. I recognize the agreements which 
have been offered in evidence as the ones which were executed. I 
identify my signature as a witness to them. 

“Q. Who was present at the time these papers were executed? 
A. Mr. Holmes, Mrs. Howard and myself. 

“Q. Were they both there at the same time? A. Both there when 
those papers were executed. 

They were both there when the papers were signed. I took the 
acknowledgment of both of them to the instrument. The reason 
I remember that is that you will notice at the bottom the jurat is 
written with a pen. They acknowledged the instrument and waited 
until my clerk put the jurat on there, put it on there at the time the 
papers were originally made, is my impression about it. The jurat 
is in the handwriting of Miss Long, who was clerk in my office at the 
time. My recollection is that these papers were duplicates and that 
at the time these agreements were executed Mr. Holmes was stand¬ 
ing opposite my desk and Mrs. Howard was sitting down, and he 
read over his and she had her copy of it. That is my impression. 
Mr. Holmes just read it in an ordinary low tone of voice, and she 
was sitting there right at the desk al the time. She had the other 
copy and I presume she was reading it. I could not say what she 
she was doing. The plaintiff was at my office at that time I suppose 
half an hour or more. She called there and Mr. Holmes was not 
there. My remembrance is that the first time she testified about 
Mr. Holmes had telephoned that he would be unable to be present 
at that time and it was postponed, and at the time it was signed they 
were both there. My recollection is that Mr. Holmes did not see 
this paper until the time they came in to sign it because he 
68 left the data there and I do not recall his coming in at all 
until after it was prepared. That applies to both of these 
agreements. I do not think Mrs. Howard had seen them either be¬ 
fore that time. My recollection is that they were both present when 
the papers were first presented to them. At that time I had a deed 
from Mrs. Howard to Mr. Holmes for this District of Columbia 
property prepared by the young lady clerk in my office. It has 
always been my rule to carefully explain all matters of this kind, 
and especially to ladies, and I have not any question in mv own 
mind that this deed was explained to the plaintiff as was my custom, 
absolutely to explain every paper that we prepared. The same prac¬ 
tice would apply to the execution of those agreements. I took Mrs. 
Howard’s acknowledgment to these papers, as I was a Notary. I 
also took the acknowledgment of the deed for the Maryland prop¬ 
erty. I did not offer her any inducement or urge her to sign these 
papers, and Mr. Holmes did not urge her or try to induce her in 
any way to sign them in my presence. At the time these papers 
were signed Mrs. Howard appeared to be about 40 years of age, and 
appeared to be an intelligent woman as far as I could judge she 
seemed to understand what she was doing. I do not recollect that 
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any question was raised at the time by Mrs. Howard as to whether 
this was an absolute conveyance or an accommodation agreement. 
I subsequently made a payment to Mrs. Howard on this transaction. 
T find from examining my record that on August 2, 1904, it appears 
from the Holmes account on my hook that 1 received from the Co¬ 
lumbia Title Company check for $1,414.50, and on August .4, 1904, 
I issued a check to Lena M. Howard for $1,360.57, and also sent her 
her cancelled note for $139.43, making in all $1,500, part payment 
on 42 II Street, N. W., that is all entered just in that way on my 
ledger. The note had evidently been given by her and must have 
been paid by Mr. Holmes. 1 was agent for the 42 II Street prop¬ 
erty for some months prior to 1904. 1 think the first rent I collected 

prior to this agreement was in May 1904, although I may have 
been trying to obtain a tenant before that time. This was a frame 
house with a brick rear addition. I think right at that time the 
Government had just given it up and it was in pretty had shape. 1 
do not recall what expense was incurred but my recollection is 
that Mr. Holmes went to considerable expense to put it in 
69 shape, but I think he ordered the work direct himself. I 
had a general idea as to the value of that property at the 
time this agreement was made in 1904. 

Q. What would you consider to be the fair value of that property 
in 1904, at the time of this agreement? 

To which question plaintiff by her counsel then and there ob¬ 
jected on the ground that it was irrelevant and immaterial, but the 
court overruled the objection, and the plaintiff, by her counsel 
duly noted an exception. 

Witness: I must say 1 did not agree with Mr. Holmes on the 
value of it. I could not see that it was worth $7,000 in my opinion. 

I do not recall whether I expressed my opinion as to the value 
of it at the time the agreement was made or not, but I remember 
telling Mr. Holmes at some time that we were unable to sell it at 
the price he wanted us to sell it for after considerable trial and ad¬ 
vertisements and so forth. Outside of the possibility of selling 
this property to the Government. I do not believe I could have gotten 
over $6,000 or $6,500 at the outside. 

Cross-examination: 

As a prospective sale to the Government, it was worth all you 
could get for it. 1 do not remember what Mr. Holmes stated he 
expected to get for it from the Government, but I know other prop¬ 
erty was sold at the same time to the Government and I do not know 
how they ever got so much money for them as the prices were far 
above what I thought they were worth. I think Mr. Holmes told 
me that the next piece of property to 42 H Street was sold to the 
Government for $16,000 but that was the last piece the Government 
bought on II Street. Back of the house there was a two story brick 
building on the alley renting for $20 a month. The first entry of 
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rent I have on my books is April 25th for the May rent in 

70 1904. The account on my books was in the name of Charles 

W. Holmes, the defendant. Mr. Holmes gave me this prop¬ 
erty to rent. 1 never had charge of 1148 and 1150 Second Street, 
N. E. I bad known Mr. Holmes for a great many years before the 
spring of 1904. He was a friend of mine. I do not remember 
ever seeing Mrs. Howard until she came to my office to sign these 
papers. The memorandum and data which Mr. Holmes brought 
to me to put in the shape of an agreement was prepared by him. 
I am not a lawyer and do not undertake to prepare agreements. 
This agreement was in partial shape. I do not know what part 
we put in there. I don’t think it is exactly true that we had Mr. 
Holmes’ memorandum typewritten word for word. It may have 
been largely so but 1 think part of it we put in. I did not consider 
myself competent in 1904 to reframe and reform papers such as this 
and of the importance of this, and cannot say how much of either of 
these agreements was prepared or suggested by me. I should say the 
agreements were largely Mr. Holmes’ memorandum, the typewriting 
of those agreements was done in my office. I do not recall that 1 had 
any consultation with him about the character and form of these 
agreements before he brought bis memorandum in, except be said he 
was going to bring one in. 1 had no knowledge of the proposed agree¬ 
ment until he did bring the memorandum in. He brought the data to 
mv office a verv short while before Julv 18, 1904, the date on which 
the agreements were signed and acknowledged. 1 do not recall that 
1 saw him from the time he brought the data to my office until 
the agreement was typewritten. 1 do not think he called at the 
office during that time. I do not recall that I went over the data 
with Mr. Holmes for the purpose of criticising it before it was type¬ 
written. He left the data at my office for the purpose of having 
it typewritten and put in form. T do not recall that Mr. Holmes 
ever consulted me about the arrangement that he was going to 
make with his sister. He might have mentioned it. It is my 
recollection from w hat I heard Mrs. Howard testify, that Mr. Holmes 
did send w T ord that he could not come to my office to meet his 

sister at the time proposed, and the meeting w T as postponed. 

71 I think Mrs. Howard did come, but my recollection is that 

she did not sign the papers at that time but returned later 

and signed when they w’ere both present. Tt would not have been 
according to my custom to have taken Mrs. Howard's signature and 
acknowledgment the first time she called and then held the paper 
and taken Mr. Holmes later. 1 do not think Mr. Holmes had 
seen the paper at that time. 1 do not think he had seen the finished 
copy. I have taken acknowledgments of one or more persons to 
a paper and held the instrument open to receive the acknowledg¬ 
ment of other parties to it later. I am inclined to think that the 
first engagement w T as for an earlier hour on the 18th of July, prob¬ 
ably in the forenoon of that day. I took quite a number of acknowl¬ 
edgments in 1904 and did not keep any record of them. We were 
only required to keep records for three months prior to the expira¬ 
tion of our commissions. I have no particular reason for re- 
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membering the execution of the agreement except that it was un¬ 
usual and I considered it a very generous agreement. I do not 
recall paying Mrs. Howard any money except the one sum that I 
have testified to. I do not know that she was at my office any more 
than three times, the first time when the engagement had to be post¬ 
poned, the second time when it was executed, and the third time 
when 1 paid her the money. 1 have been thinking over this matter 
in my mind and trying to fix the scene as it occurred. There is 
nothing in the papers to recall the matter except that the acknowl¬ 
edgment is written with a pen. 1 concluded that I was right about the 
fact that they stayed in the otlice quite a while, and that the acknowl¬ 
edgment was put on afterwards. My very strong recollection is 
that it was taken at the time. Miss Long wrote it and put it on at 
the time. 1 do not recall whether as originally prepared an ac¬ 
knowledgment was contemplated or whether it was decided to have 
one after the papers were signed. 1 do not recall telling you some 
months ago that I had no recollection of the execution of these 
papers. No, you are mistaken. I did not tell you that I had no 
recollection. 1 told you that 1 recalled the unusual and generous 
nature of it; that 1 thought Mr. Holmes had been very liberal in 
the matter. That is what I told you. While Mr. Holmes 
72 was reading the agreement 1 was standing in the room until 
they finished. As 1 recall, Mr. Holmes was standing by 
the desk and Mrs. Howard was sitting down. They had these 
agreements, which as 1 recall, were in duplicate. I do not know 
whether he read the agreement or not but it is my impression that 
he read it out loud, just like a person reading a paper, if lie was 
reading to himself, he would kind of go over it in a low r tone of 
voice. That is my recollection. I feel very confident that Mrs. 
Howard knew the contents of those agreements. There was not 
a word said at that time that there was any controversy. I said l 
was confident that Mrs. Howard knew the contents of these papers 
simply for the reasons I have given. There was no controversy. 
I do not recall reading it to her myself, and I did not attempt to 
explain it to her except to make the usual statement in taking an 
acknowledgment “I)o you understand the nature of this document ?’’ 
To the best of my recollection there was no controversy or dis¬ 
cussion of terms. The matter appeared to be perfectly settled and 
definite between them when they came in to sign the papers; I do 
not recall taking any special part in the conversation and did not 
pay any special attention to them. They were there probably 30 
minutes but I have no knowledge of any discussion of the terms 
of the agreement. Since Mr. Holmes gave me the data he must 
have had some reason for preparing it in that way. 1 understood 
that they had agreed between themselves what was to be done. 

Redirect examination. 

By Mr. Brandenburg: 

I did not do any typewriting business in 1904. That has been 
some years ago and I do not recall just what part I entered into in 
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this particular agreement. I remember we had gotten it up there 
at the office. The typewriter there could probably tell you really 
more about it than I could, but I have no recollection of just what 
part I put in or anything of that kind. 1 recognize the back- 

73 ing as the color of the paper we were using at the time. 

Thereupon the defendant, to further maintain the issues on his 
part joined, called as a witness Robert G. Hilton, who testified as 
follows: 

I am president of* the Farmers Banking ifc Trust Company of 
Rockville, and assistant U. 8. Treasurer at Baltimore. In 1901 I was 
clerk to the County Commissioners and County Treasurer of Mont¬ 
gomery County, in that capacity it was my duty to, and I did be¬ 
come, familiar generally with real estate values in that section. 1 
handled all the assessment books in the clerk s office, and know the 
Holmes property on the Rockville Pike. It is a tract of about 50 
acres fronting on Rockville Pike and the trolley line. At that time 
there was an old County Pike which was very rough and the prop¬ 
erty was improved by an old house, probably 5 or 0 rooms, in poor 
condition. 1 guess the house would be valued at between $000 and 
$1,000. The front of the property lies very nicely, but in the rear 
it backs up to the B. & O. tracks. There is a large gully there a 
ravine that is not a very desirable factor. More than half of the land 

%j 

slopes back to the B. & O. tracks to a fill and a cut. The land back 
there would not be particularly desirable for a railroad siding. There 
is no necessity for a siding there. I do not think there is a station 
back of this property but there is one down in the woods half a mile 
away, just a little railway stop; they very rarely use it. L was in the 
Commissioners’ office Rockville, from 1895 to 1910. In 1904 prop¬ 
erty along the Rockville Pike was valued at from $40 to $100 an 
acre. That was considered a fair price. This property was worth in 
my judgment $05 to $75 an acre, taking it as a whole tract. The 
front of it would have brought more. The Pike is now maintained 
jointly by the U. S. Agricultural Department and the County. They 
have spent considerable money in giving it a smooth surface of 
macadam. I am familiar with present values out there and think 
this property, taken as a whole tract, is worth from $200 to 

74 $250 an acre. Other properties that have sold near the 
Holmes place, while they do not abut on the Pike, were a 

short distance off and near the trolley line, brought $250 an acre. 
That was for a tract of 30 acres. Others have sold within a very 
short distance from the Holmes piece for less than that sum, down 
to $100 an acre. The larger of the two tracts located about a thousand 
or twelve hundred feet from the Holmes place and bought by the 
Vaccine plant sold for something over $100 an acre, about $115 or 
$120. 

Cross-examination: 

I am President of the Farmers Banking & Trust Co. in Rockville— 
as well as Assistant Treasurer of the United States at Baltimore, 
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I live in Rockville, going backwards and forwards to Baltimore—I 
have charge largely of making loans for the Trust Company at 
Rockville—I make valuations of properties for the purpose of plac¬ 
ing loans or determining what kind of loan will be put on them. 
1 spent 14 years in the County Commissioners’ office, dealing with 
assessments of all the property in the County, and have followed it 
up more or less since that time to keep in touch with it. I think the 
Holmes property is worth $200 or $250 an acre, but I do not say it 
is impossible to get more than that for it. There is no property 
around there that is selling at four or five times the figure I have 
named as the value of the Holmes property per acre. No one is ask¬ 
ing such a price. Some of them are asking $400 an acre. The Offutt 
tract, just down the road a little, probably % of a mile, and lying 
between the trolley tracks on one side and the Rockville Pike on the 
other, sold to Georgetown College for $400 an acre. It is all high 
land and an exceptional piece of property. I do not recall whether 
that sale was for $400 or $450 an acre and don’t know how I got my 
information about it. I would say that it would be some time before 
you could get $1,000 an acre for the Holmes property or until you 
find a purchaser at that figure, but sometimes you do. Probably 6 
or 8 acres or maybe 10 on the front of the Holmes property would 
bring $400 or $500 an acre. If you cut that off, the rear, fronting 
on the steam railroad, would bring very little, as there is no access 
to it by road. A siding could be put in anywhere along there. 
75 1 have been attending to matters of loans for the bank since 

1910. Prior to that time 1 was for fourteen years in the 
County Commissioners’ office handling all the finances of the County 
and helping to make assessments, and handling the assessment 
books, under the supervision of 11 le Board of Commissioners. I 
supervised the work of assessing the values of property in the County 
for taxes. 


Thereupon the defendant, to further maintain the issues on his 
part joined, called *is a witness Lida Long Conners, who testified 
as follows: 

Before my marriage I was employed for a number of years by 
Mr. Walter A. Brown, and my name then was Lida Long. I recall 
typewriting the agreements of 1904 for Mr. Brown, I did very nearly 
all the clerical work in Mr. Brown’s office and all of the typewriting. 
I typewrote both of the agreements offered in evidence. As I re¬ 
member it, the agreements were furnished me by Mr. Brown on 
yellow paper. I do not remember how much of the agreement was 
Mr. Brown’s origin and how much was Mr. Holmes’? The data 
just as it is in the agreement was furnished me in Mr. Brown’s 
handwriting, as I recall it—1 had not been in the office very long 
at that time, and when Mr. Brown desired to have anything written 
on the typewriter he had to write it out for me and I would copy it 
on the typewriter. The acknowledgments at the end of these agree¬ 
ments are in my handwriting. As 1 remember it, the day the agree¬ 
ments were signed Mr. Brown came out to the office and asked me 
to put a jurat on there. He said “Can you put it in typewriting’ 1 
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and I said “No, there is not sufficient room and the papers are 
backed” and he said “Just put it on with a pen then” and it was 
arranged that way. The date is in my handwriting. At the time 
the deeds and the agreements were signed, Mrs. Howard, Mr. Holmes 
and Mr. Brown were present, as 1 remember it. 1 think, as 1 remem¬ 
ber it, M rs. Howard was at the office several times. She came there, 
as 1 recall it, one time to see Mr. Brown and he was not there and 
she had to wait, and 1 think that 1 talked with her a few minutes. 
My recollection is she waited for Mr. Brown to come in. 1 had just 
a few moments’ conversation with her and I thought she was 
76 an intelligent woman but 1 do not recall any topic of con¬ 
versation. On the occasion of the signing of the two agree¬ 
ments and the deed she remained there probably for half an hour. 
1 was not in the room where these papers were signed and cannot say 
whether they were read before being signed. I did not see them 
read. 


Cross-examination: 

My oflice and typewriter were outside of Mr. Brown’s private of¬ 
fice, and Mrs. Howard was in his private office when the papers were 
signed. I think I got the memorandum to prepare the papers sev¬ 
eral days before they were signed. The typewriting of the agreements 
is that of my typewriter at that time. The memorandum, as I 
recall it, was written on yellow pad paper, and my recollection is that 
it was all in Mr. Brown’s handwriting. I understood the data was 
furnished to Mr. Brown hut that he had put it in shape for me to 
write. I understood it from Mr. Brown at the time I got the papers 
to write. 1 was not told that since this case came on for trial. I 
remember that statement from 1904. I remember that as a custom 
in the office Mr. Brown always prepared data for me to typewrite 
with reference to his own business matters. At that time I think I 
had been in the oflice about 7 months. The acknowledgement to 
the agreement is in mv handwriting. I do not remember being in 
the private office when the acknowledgments were taken. 1 believe 
the two deeds and the two agreements were signed on the same day. 
They were all prepared about the same time. Mr. Brown just 
showed me the papers. I have seen they were executed on July 18, 
1904 I believe both deeds were executed on the same day. I do 
not recall the fact that one of the deeds was not executed until the 
following October. I am positive the deed for the 42 H street prop¬ 
erty was executed on July 18th because the Title Company rendered 
a statement immediately afterwards on that property. I had noth¬ 
ing to do with recording the deeds. These papers were signed in the 
office in the morning of July 18th, and not in the afternoon, as I re¬ 
member it. My recollection is that at one time when Mrs. Howard 
came in Mr. Brown was not there, and she sat down and waited for 
him. I am not positive if that was the day the deeds were signed, 
as she came in the office several times, as I remember it, and on one 
of those occasions she had to wait for Mr. Brown. I saw her for the 
first time in mv life probably in the month of July 1904. As I re¬ 
call it, Mr. Howard had been in the office to see Mr. Brown. 
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77 I had nothing to do with the witnessing or signing of the 
papers. I acted as bookkeeper, cashier and typewriter in the 

office. I do not recall any occasions when Mrs. Howard called at the 
office after July 18, 1904. 

Whereupon the defendant, to further maintain the isues on his 
part joined, offered himself as a witness and testified as follows: 

1 have been employed by the George Washington University about 
23 years, and have been its treasurer about 12 years. I am now liv¬ 
ing at 3228 13th Street, N. W., but expect to move to the farm on 
the Rockville Pike in a few days. I have called the farm involved 
in this suit my permanent residence, and outside of the present 
winter have lived there for many years. On several occasions, in 
severe winters, I have moved in town for 1, 2 or 3 months. 1 have 
every arrangement made to go back to the farm in the next few 
days. My mother was the executrix of my father’s estate but I 
transacted quite a good deal of business for her at her request, help¬ 
ing her out of difficulties on occasions, and on one occasion I obli¬ 
gated myself for quite a sum at the National Metropolitan bank to 
settle up some debts. The amount I borrowed at the bank orig¬ 
inally was $1,000, then increased $500 because in going over the 
bills it was found that that much more would be needed, and finally, 
when 1 transferred the discount to Riggs Bank it was increased to 
$2,000, in order to supply mother with some funds that she needed 
and was then secured by a deed of trust on the property at 42 11 
Street. To my recollection there never was a mortgage on the 2d 
Street property, that was absolutely clear. At the time of the sale 
of the 2d Street property I settled with my sister for her interest in 
it and an equal distribution of the proceeds was made. I have lost 
the record of the settlement; but my recollection is it was paid me 
by either Mr. B. F. SauPs office or the title insurance company. My 
recollection is not quite clear but I would say that the trust on the 
42 II Street property to secure the Riggs Bank $2,000 was put on 
jointly by myself and my sister. That trust was made prior to these 
contracts dated July 18, 1904, because when the second trust was put 
on the II Street property to raise money for mv sister in settlement 
of her sale to me, the title company held back $2,000 to pay 

78 the Riggs Bank mortgage. Upon the death of my mother I 
was appointed her administrator with the consent of my 

sister, and I closed up the estate. The personal property was very 
small, as I recall, and there was no money, but there was $90 for one 
month’s rent to-be collected from the Government Printing Office, 
which I collected and distributed. The furniture was appraised in 
the affidavit that was filed at $300 but I should judge it was worth 
$700. I made my sister a present of my interest in the furniture. 

I did not care for it. The rent which we received in 1904 from the 
Government Printing Office was $90 a month or $1,080 a year. 
That was subsequently increased to $1,200. At the time I was ad¬ 
ministrator it was $90 a month. At my father’s death my sister 
and I took the property known as the farm in Montgomery County 
. and 42 II Street and 1148 and 1150 2d Street, N. E. I had a nuni- 
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her of conferences in 1904 with mv sister about the disposition of 
the 11 Street property and the farm, and a number of plans were 
proposed for settlement in order that she might have money. She 
started the conferences because she desired to have the property sold 
and distributed. We went over the matter from several points of 
view, one of which was the advisability of putting the property up 
at auction. After thinking it over 1 thought that would be an un¬ 
wise thing to do. At first it seemed to me to be the only way, but 1 
thought it would be a sacrifice and so stated to her, and told her if 
the property was put up at auction l would feel compelled to buy 
it in, and 1 did not think that would be a very good plan for her or 
for myself, thinking that perhaps 1 might be criticised for taking 
title to it that way. There were several conferences, a sort of getting 
together on the most feasible plan for a division of the property. 
When I found that my sister was insistent on a sale or division, 1 
made the proposition to her to come to an agreement with me 

79 as to the value of the property and I would purchase her share. 
The agreement as to the value of 42 11 Street was that it was 

worth $7,000. She agreed to everything that was done. She agreed 
to the price of both pieces of property. 1 felt that $7,000 was prob¬ 
ably more than the II street property was worth in the ordinary sale 
sense, but the situation was influenced somewhat by its proximity to 
the Printing Office and the likelihood of improving it, and of getting 
more for it through that means. That idea had a great deal to do in 
connection with the particular provision in this agreement with refer¬ 
ence to sharing profits; with my making the suggestion to her that 
in case 1 ever sold this property or either property, as far as that 
goes, for more than the price we had agreed upon as the selling price 
then, that I would l>e perfectly willing to divide with her half and 
half on any excess after deducting any expenses that were not ordi¬ 
nary maintenance expenses. There was no collateral understanding 
or agreement other than as set out in the written agreements. I 
looked upon the transaction as a closed incident as far as the sale 
was concerned, and have always since then considered myself the 
absolute possessor of the property. 1 have never had any other idea 
or made any other statement that it was not my intention to fully 
comply with the terms of those contracts. I stand ready now and 
have always stood ready to meet the terms of the agreements. My 
sister was 44 years old when these agreements were made and I have 
always admired her for her keenness and intelligence. I thought 
she was an exceptionally bright and intelligent woman. I opposed 
the sale of these properties by auction and think I told her that 
auction sales would not bring as much money as other sales, and felt 
it would be a sacrifice of the property to sell them that way. I did 
not make her an offer for the properties in response to her letter of 
April 8th, in which she says the idea 1 wanted to convey to you w T as 
how much you would think fair to offer me for the property. 

80 I think the price fixed for the property was not in the shape 
of an offer but was a mutual agreement. It was through a 

conference. My letter of April 9th looks like an answer to her let¬ 
ter of April 8th. I will say this whole matter was the result of talks 
back and forth to find some way to settle the estate to the best in- 
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terests on both sides, and it finally culminated in these agreements 
which represented all of the obligation that I had in the matter. 42 
II Street was very much run down when it was rented to the Gov¬ 
ernment Printing Office and they about finished it. After the Gov¬ 
ernment gave up their tenancy I tried to get them to restore it ac¬ 
cording to their contract, and they partly did so, but I had to go to 
considerable expense to put the property in rentable shape before we 
could get a tenant. It was very soon vacant again, and I saw that 
something radical would have to be done to make it rentable, and so 
I remodeled the second story, which had formerly been living 
quarters for our family, into a small G room apartment, changed the 
structure of the rooms somewhat so as to make more rooms, and even 
then we had poor success in renting. I think about that time my 
sister moved in this apartment temporarily and was there probably 
7 or 8 months. 1 did not charge her any rent while she was there. 
The lower floor was made into a store, but that was vacant quite a 
good deal of the time that 1 refer to. My sister engaged in business 
tliere for a while, sometime after the contract of July 18, 1904 was 
made, and she was charged no rent. The value of the II Street 
property in July 1904 was $6,000 or $7,000 for the purpose of mak¬ 
ing a division, but at no time could I sell the property for as much 
as $7,000 until I disposed of it in 1917. 

Witness identified the tax bills on said property for the years 1908 

and 1904, and they were offered in evidence as defendant’s 
81 Exhibits Nos. G and 7. 

Witness: These bills show the property was assessed at 
$8,803 which would be an indication of valuation for taxation of 
about $5,000. In my answer 1 gave the extraordinary expenses that 
I was put to with reference to the H Street property at $2,000. I do 
not recall the exact amount. I find that statement is in error. The 
sum total of my extraordinary expenses instead of being $2,870 as 
given in my answer to the bill of complaint was $2,011.84. Those 
items are made up of expenditures for structural changes and legal 
fees. I paid for a new floor $38, gas fixtures $10.28, plumbing bill 
$148.05, carpenter’s work, papering, &c. $540.28, and that was all 
of the repairs. Then I paid a special assessment of $94.23, which 
I claim as an extraordinary expense under the agreement. I also 
defended a suit brought by a neighbor on a roof matter, and paid 
an attorney’s fee of $150, and an examiner’s fee of $50. These 
were also covered by the agreement, that is, defending suits. Then 
tliere was an interest item of $981, an item, which I claimed as an 
extraordinary expenditure under the agreement. The property was 
rented in two parts, that is, the stable was rented under a separate 
agreement to one party and the front building to another party. For 
a little while Ihere was one tenant for both properties, but for a 
great part of the time there were two tenants. From 1904 to 1917 
the front part was vacant 75 months, which of course reduced the 
income very materially. That was not because of any lack of attempt 
on the agent’s part or my part in securing a tenant. It was simply 
that the neighborhood was not a desirable one and I found it diffi- 

8—3747a 
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cult to keep it rented as there were many vacant stores on both sides 
of the street. When we secured a tenant he stayed but a very short 
time. This interest allowance for vacancies refers to the front part, 
which was vacant from November 1906 to January 1908, inclusive, 
27 months; also from December 1909 to January 1912, inclusive, 26 
months; also from August 1915 to May 1917, 22 months, 75 months 
in all, at $35 a month, $2,625. The agreement permitted me to 
class as extraordinary expenditures or expense 6 per cent on 

82 $7,000, which made $420 a year or $35 a month. I took 
from that the total results received on the hack property 

during that whole period to arrive at the net amount to be claimed 
under the agreement. The amount received in rents from the back 
property was $1,644, leaving a net claim allowance of $981 added to 
these other items making $2,011.84. That added to the cost of the 
property to me, amounted to $9,011.84. The property was sold by 
me on June 5, 1917, to J. J. Allen for $7,750, with conveyancing 
expenses borne half by me and half by the purchaser, which re¬ 
duced the net amount to $7,727.83. This showed a net loss to me 
during the time of ownership from July 18, 1904 to June 5, 1917, 
of $1,284.01. That sum of course does not include the money I 
spent for repairs and which might be interpreted as coming under 
the class of extraordinary expenses, but I dropped those all out 
rather than have any controversy over it. The II Street property 
was rented during my mother’s life and for perhaps a year or more 
after her death to the Government Printing Office, first for $90 a 
month and later for $100 a month. After the expenses of caring 
for the property were paid, the proceeds were equally divided be¬ 
tween my sister and myself. After the property was given up by 
the Government it was vacant for a little while and was again rented 
in May 1904 for $75 a month. That continued until a few months 
after the date of the agreement, probably 5 or 6 months after the 
agreement. The proceeds from this property from May 1904 up to 
the time of the sale to me were divided in the same way. The ex¬ 
penses were paid, and the net balance divided equally between my 
sister and myself. No question was raised by my sister about this 
division, either at that time or at any time since—as it was per¬ 
fectly fair and according to the joint ownership. In the early part 
of 1904 I kept copies of my letters in a pen copying book, as I did 
not have a stenographer available. 

83 “Counsel for defendant then showed the witness a letter 
dated June 18, 1904, the same being ‘ Plaintiff’s Exhibit 

No. 2 : ” 

“Q. Is that your letter? A. That is my writing; yes, sir. 

“Q. Is that the condition in which that letter was "sent by you to 
your sister? A. It does not appear to be complete. 

“Q. I will ask you to look to see whether you can find the carbon 
of that letter. A. Yes, sir. This is the carbon of that letter (in¬ 
dicating) . 

“Q. I will read this letter and ask you to add to this what was on 
the balance of this letter when you wrote it.” 
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“Mr. Hamilton: Mr. Brandenburg, if you will let me look at the 
pen copy it will not be necessary to read the first part of the letter. 

“Mr. Brandenburg: I want to have the record show it in con¬ 
tinuity. This is the first part (indicating). 


“By Mr. Brandenburg: 

“Q. At the time of writing that letter had you and your sister 
determined upon (he valuation to be placed upon the farm property 
and the 42 II Street property? A. Yes, sir. 

“Q. Had you discussed with her, either verbally or in writing, 
the question of the nature of the contract to be entered into? A. 
We had and had agreed, if I am not mistaken, at that time on a 
final arrangement of sale to me. 

“Q. Did you have at that time any understanding with your 
sister as to the duration of your agreement to share in the profits 
of that property? A. Positively not. 

“Q. Was there any limitation on the time? A. Positively not. 


“Mr. Brandenburg: Your Honor I desire to read this letter, and 
I am going to ask you, Mr. Holmes, to add- 


“By Mr. Brandenburg: 


“Q. You say this is the letter vou 

v 1/ t/ 


sent your sister? 


A. Yes, sir. 


“Mr. Brandenburg: 1 will read the part of the letter which is at¬ 
tached to (he bill of complaint and which is ottered in evidence by 
plaintiff’s counsel. 


84 “June 18, 1904. 

My Dear Lena: 

Your letter of June 15th was received duly. 1 will proceed with 
the matters as fast as I can. If you wish me to I will write to 
Choi ini not to press you. 

It is rather hard to express in writing what I stated to you verbally 
about selling the properties for fancy prices, but I think your mind 
and mine were dwelling on the possibility or rather (he probability 
of selling (lie 42 II St. house (o the government, some day; and, the 
probability of disposing of the farm for a fancy price, if the growth 
of the city and suburbs continue that way. In (he event of eithe** 
one or both of these probabilities coming to pass I will share equally, 
with you, after deducting twice the amount paid you in (he pur¬ 
chase of your one half share of these properties, plus the expenses 
incurred by me in carrying, caring for, and protecting the properties. 
To clearly demonstrate my meaning. Suppose in the 42 H Street 
case, I pay you now $3,500. That, together with my one-half, 
means that we are selling it for $7,000. Suppose that during the 
next five or ten years I have been compelled to expend two or three 
thousand dollars in repairs, law suits or what not, and at the end of 
that time I sell it for $16,000, the settlement would be as follows: 
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Selling price then. $16,000 

Less selling price now. 7,000 


9,000 


Less expenses incurred meantime. 3,000 

Excess . 6,000 


Of this excess you would receive one half or $3,000. The other one- 
half being my share. 


“By Mr. Brandenburg: 

“Q. What was contained in the balance of your letter? A. There 
is a new paragraph starts there on the same sheet. 

“Thereupon the witness read in evidence the balance of the letter 
of the defendant to the plaintiff dated June 18, 1904, which was as 
follows:” 


I make this agreement to bind me during mv life, but not to bind 
my heirs or assigns, after my death. Clara has been informed of 
this agreement, and if I should die she will act honestly by you, 
but I do not wish my estate complicated by having this agreement 
in force after I die. 

It is my hope to be able to hold both the farm and 42 H Street 
until such time as they will bring much more money than the price 
we now agree upon, but I do not bind myself to so hold them. 

I trust that the matter is clearly stated, and I also hope that you 
will wisely invest the monev that you are to receive. 

I am preparing to spend seven or eight months on the farm (after 
the winter to come) each year, in which event I want to raise 
vegetables enough for your family as well as mine. 

If you buy a home why can’t you get one on the Tenleytown road. 
The fare into the city is the same and we could get at one another. 

Sincerely, 

CHARLIE. 


Mrs. Lena M. Howard, 

Langdon, D. C.” 


85 “By Mr. Brandenburg: 

“Q. Was that the letter you sent your sister? A. That was. 

“Thereupon counsel for defendant read in evidence the defend¬ 
ant’s letter to the plaintiff dated July 3, 1904, the same being Plain¬ 
tiff’s Exhibit No. 4. 

86 At the time I wrote that letter of July 3d Mrs. Howard 
apparently was satisfied with what I was doing, but was very 

changeable in her desires and her opinions, and that was what 
brought forth the request that she come to some definite conclusion 
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and give me a little chance to do something and be at peace again. 

1 was very much upset with the whole transaction. She had an 
opinion of her own and met with me in conferences on numerous 
occasions and talked it over. She had just as much opinion as 1 
had on it. I did not make any effort to influence her judgment. 1 
did not make her any promise of any kind or character other than 
those in writing. The whole matter was reduced to that form at her 
request and by my own judgment that it was best to have it in a 
form of that kind and not to trust to memory or to any other 
form of agreement. The agreements between my sister <fc myself 
happened to be prepared in this way. As a culmination of the 
conferences I had had with her on the best way of closing up this 
affair, it was agreed upon between us that she should sell to me 
for a stated amount of money, and in one of the conversations, de¬ 
siring to show that I was not going into this arrangement as a 
profit maker solely on my own account, I mentioned to her that 
I would be willing to share with her in any excess or profit that 
would ever come to me if at anytime the property were disposed 
of by me, but that that agreement being not a part of the deed or 
not a part of the conveyance in any way, but purely voluntary and 
gratuitous, that I wished to qualify it so as to have it effective only 
during my life and this I did in my letter to her of June 18th, 
which bears on the same subject. T prepared on rough paper 
what occurred to me as being desirable to express my meaning, and 
carried those to Mr. Brown who already was the agent of both 
partievS for the property, and a man in whom I had a great deal 
of confidence, and consulted with him about it. I left that roughs 
draft with him and asked him to please put it in shape that 
87 — would be presentable and he did. When that was ready, 

on appointment I met my sister there, she having previously 
agreed to a transfer of the property for a price and the acceptance 
of this form of agreement. I had not seen the agreements in their, 
completed form before my sister and I met at Mr. Brown’s office; 
I had only seen my own notes. These agreements were handed 
to me, and if I remember correctly I handed one of the copies 
in each case, to the farm and the city property, to mv sister and 
retained the other copies, and it is my distinct recollection that 
I read both copies to her while she followed with the other copy 
in her hand. She did not indicate at the time T was reading these 
agreements to her any lack of knowledge or comprehension of 
what the agreements contained, and I concluded that they were 
perfectly acceptable to her, or they would not have been signed 
by her. She said not a word by way of protest or raising any objec¬ 
tion to signing them. She made absolutely no statement at that or 
at any other time time that this proposed agreement was in the 
nature of a security for money paid her. The thought never was 
expressed by either side that that was a loan or advance on the 
security of her share. It was an absolute bona fide sale. There 
was no question about that. When the Printing Office rented the 
H Street property, the rent was paid by check to the order of Charles 
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AY. Holmes and Lena M. Howard, and those checks were endorsed by 
both of ns. The acknowledgments were written on the bottom of 
these agreements before the papers were handed to me by Mr. 
Brown and before they were read over by me to her while she was 
reading the copies held in her hand, lie then took the acknowledg¬ 
ment to both papers. At the same time there was a deed executed 
for the H Street property. The deed going with the other agreement 
covering the farm property was not signed until later because we 
had to get the description from Rockville. I procured a loan on the 
farm property of $1,500 or $2,000 at the same time, and it took 
the attorneys some time to prepare the deed, procure the loan and 
get the papers back, and I think it was sometime in October 1901 
before that transaction was completed. The deed to the II street 
property was signed and acknowledged at the same time as the 
agreements. Both of the acknowledgments on the agreement were 
made simultaneously. When the agreements were executed dupli¬ 
cate copies were given to mv sister, and she took them away 
88 with her. She acknowledged the papers at the same time I 
did. Except the money that was paid her for her share, I posi- 
tivelv did not offer anv inducements of any kind or character to her 

«/ t V 

as a condition to signing these agreements, or for the execution of 
these deeds. There was no understanding of any kind that I was 
taking title to those properties as security, and T never made any 
representations to her or gave her any reason to believe that I was 
to hold the property for any specified time. On the contrary, as 
far as the farm was concerned, it was my thought that I would make 
it my home as 1 was born there, and that unless an extraordinarily 
good price was secured for the place there was no thought in my 
mind to use it for anything but a home. As far as the II Street 
property was concerned, I hoped we could make a good thing out of 
it by selling it to the Government, but no specified time at all was 
agreed upon or promised. The contract specifically reserved the 
right to me of naming the time. There was no understanding be¬ 
tween us that the property should not be transferred out of the 
family, as stated in my sister’s bill of complaint. I have no recol¬ 
lection of her calling for an accounting and making a demand for 
the sale of the properties, prior to the time Messrs. Hamilton A’ 
Hamilton took up the matter. I should say only one-fourth of the 
farm is affected by the depression of a gully in the rear. At the 
time these contracts were made the house was very small and poorly 
constructed, a two story cottage with 3 rooms on the first floor, 2 
rooms and an attic on the 2d floor, 2 rooms and a garret in the back. 
It was about 75 years old. The land was much run down, fences 
were down, and the outbuildings were falling in. The barn was half 
fallen down and I tore it down and built a new barn at a cost of 
about $225 or more. I remodeled the house, put a kitchen on, re¬ 
modeled the front porch, put in a bath room, fixed the roof and 
painted it several times; put in a new pump house and a new toilet. 
I can not recall the total of these costs. I think there were a good 
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many other expenditures made by me while living on the farm 
which might be classed as extraordinary, but I did not keep a rec¬ 
ord of them. The total expenditures of which I did keep a record 
were $1,612.74. I still adhere to the price fixed that it was not 
worth over $3,000. 

Witness thereupon identified a tax receipt for the farm for 

89 the year 1904-1905 and it was offered in evidence as defend¬ 
ant’s Exhibit No. 8, and showing a valuation for taxation 

purposes of $2,465. The farm was under lease at the time it was 
sold to me by my sister. It had been leased by my mother during 
her life time and it was occupied by that tenant and later by his 
father and mother until just before I moved on it myself in 1905 
or 1906, while these tenants were in possession and just before my 
mother’s death the house was improved somewhat by the addition of 
a small front porch and a back stairway and the rent of the farm 
was raised to $180 a year, which is the highest rent ever secured on 
the place. 

Witness then identified his mother’s signature to lease on the 
farm dated March 25, 1900, which called for a cash rental of $150 
a vear, and the same was offered in evidence as defendant’s Exhibit 
No. 9. 

90 Cross-examination: 

I was administrator of my mother’s estate and assisted her a great 
deal in the settling up of my father’s estate, of which she was execu¬ 
trix. No one else helped her in that matter. In the settlement of 
my father’s estate I found it necessary to raise $1,500, which was 
afterwards increased to $2,000, and this latter sum was secured by 
deed of trust on the II Street property, executed by my sister and 
myself, and was paid off out of a subsequent loan — $3,500 on that 
property which I put on in order to settle with my sister at the time 
the contract was made. The only proof that I can submit, in reply 
to your question whether I do not know that l did not put a trust on 
the II Street property until January, 1914, is a statement from the 
Title Company which I have here and which shows that a trust of 
$2,000 was paid off to the Riggs National Bank in 1904. That trust 
was put on by my sister and myself while we were joint owners, and 
existed on the property at the time I secured the loan of $3,500. The 
first loan from the bank, that of $1,500 was a loan on my endorse¬ 
ment without collateral. This loan was transferred and increased at 
the Riggs Bank on the agreement with Mr. Flat her of that Bank that 
it would later be secured. I cannot believe that I paid ofl that $2,000 
note out of the proceeds of the sale of 1128 and 1130 Second street, 
N. E., when those houses were sold and that I charged my sister with 
one-half of it in my statement to her, because of the item in the Title 
Company’s statement here that the Riggs National Bank was paid 
$2,000 out of the proceeds of the loan of $3,500. The statement of 
the Title Company reads “Deed of Trust paid, $2,000.” That was 
the deed of trust for $2,000 with the property on H Street given as 
security for it. I do not recall what $2,000 I was referring to in my 
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letter of July 3d, 1004 where I stated that Mrs. Howard had stood 
her half of the interest on it, nor can I recall what money I was re¬ 
ferring to as having been used by myself because it was lying idle. 

I wish I could straighten that out but 1 cannot. 1 gave her a note 
for $2,000, which was supposed to have settled up all I owed her. 
The only thing that 1 can reconcile to the whole transaction is that I 
gave her a note for $2,000 to pay her for money probably held out 
to pay the Riggs Bank loan, and which was not paid because of the 
fact that the note had not matured yet, and while it was lying idle 
in the bank I used it and gave her a note for it. The note I orig¬ 
inally gave the Riggs Bank when I transferred the loan from the 
Metropolitan Bank was a demand note, which was later secured by a 
deed of trust. I haven’t possession of the cancelled note and don’t 
know what became of it. 1 suppose it was returned to me when paid. 

I paid no attention to its preservation feeling that there would be no 
further use for it. The Riggs loan which was secured by a deed of 
trust on the II Street property was paid by the title company out of 
the new loan of $3,500, which I obtained on the same property. At 
the time of the contracts I was dealing with Mrs. Howard on the basis 
of the H street property being worth $7,000. At that time there was 
a $2,000 trust on the II street property but whether 1 charged her 
with one-half of that $2,000, I do not recall. I do not recall 
91 the transaction in detail but the matter was perfectly regular 
at the time and was accepted by my sister as such. The $2,000 
was paid off by the title company when the loan of $3,500 was closed. 
Whether I gave her the note for $2,000 in settlement of that or 
whether it was another transaction, I just do not recall. If it paid 
off the trust of $2,000,1 should say she was not charged with one half 
of it. I have no records of the payments made her. I have not any 
check records and it is entirely too far back for me to remember ex¬ 
actly the details. I do not think Mrs. Howard was paid any money 
on the morning the agreements were signed, but it was probably 
several days after that when Mr. Brown paid her $1,500. I do not 
remember what other transactions happened with reference to the 
payments made her after that. If I remember correctly she was 
given $3,000 in cash and a note for $2,000, covering the purchase 
price of $3,500 on one piece of property and $1,500 on the other 
piece. She was paid $1,500 in August, and probably was paid the 
other $1,500 after the trust was put on the farm in October. The 
other $2,000 was paid by giving her my unsecured personal note. 

“Q. Why was she not given the money, if you were going to raise 
the money and this was a straight out sale and you were going to 
pay her for her one-half interest? A. The money was not available, 
probably, from the loan on account of having to use a portion of it 
to pay this Riggs business off. She was entitled to bear half the 
expense on the debt of the Riggs, according to our understanding of 
it. 

“Q. Then if she was chargeable with one-half of that, you did not 
owe her $2,000, did you? A. I gave her my personal note for 
$2,000, which satisfied the purchase price. 
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“Q. Yes, but if she was chargeable with one-half of the $2,000, 
why should you give her a $2,000 note? A. That $2,000 note was 
not given her for any connection with the Riggs National Bank, but 
as a part payment on the property. 

“Q. Then you settled with her on the theory that this property was 
worth $7,000 over and above the amount of the Riggs trust which 
you assumed to pay yourself? A. Not at all, sir. It was a settle¬ 
ment on the basis of $7,000 for that property and $3,000 for the 
other. 

92 “Q. What did you do with the $2,000 due her on this 
settlement for which you gave her your personal note? 

“Mr. Brandenburg: He has already said, two or three times, Mr. 
Hamilton, he paid the Riggs Bank with it. 

“Mr. Hamilton: I did not so understand it. 

“Mr. Brandenburg: He said two or three times he paid the Riggs 
Bank with it. 

“By Mr. Hamilton: 

“Q. How much do you figure you owe her now? A. There is 
an unpaid balance on my personal note of something over $700. 

“Q. Is that the $2,000 note? A. On the $2,000 note which I 
curtailed out of my salary from time to time as I could spare the 
money. 

“Q. You cut it down from $2,000 to $700? A. Yes, sir. 

“Q. You have not paid interest on that since 1916? A. That is 
right, sir.” 

I do not recall that 1 told Mrs. Howard as stated in your question 
that I had used the balance of the money which I had agreed to 
raise for her in payment of a house which I had purchased 

93 on California Street for myself, and I am not prepared to 
admit that I did use it, but I did buy a house on California 

Street and paid $2,000 down on it. I do not remember the details 
of that purchase and I would have to look the records up to try to 
follow out the continuity of it. I do not recall that I told Mrs. 
Howard, as your question recites, that I used that $2,000 due her to 
purchase my house. I do not recall writing her. I will not deny 
it but I do not recall writing that at all. I held title to the Cali¬ 
fornia Street house 4 or 5 years, and lived there part of the time 
and then moved to the country. I bought the house on 13th Street 
in January 1918, and sold it the other day. The houses on 2d 
Street, Northeast, were two negro shacks, I sold them through the 
B. F. Saul Company, and they rendered a statement of the settle¬ 
ment, hut I have not been able to find it. A copy of it is easily 
procurable from the Saul Company. It was my father’s wish that 
I should sell the 2d Street houses to pay his debts, and that was the 
thought in my mother’s mind as well as mine, but it was never done 
My father expressed the wish very shortly before his death that I 
sell the houses and pay his debts with the proceeds, and that I look 
after the family and see that his debts were paid, but after consulta- 
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tioii with my mother those houses wero not sold hut I went to the 
hank and on my own personal discount obtained the money to pay 
the debts. After the $2,000 note at Riggs Bank was paid, in my 
statement to Mrs. Howard she was charged with one-half of it and 
with one-half of the interest paid on it. It was an estate matter and 
it was proper that she should he charged with her share. At the 
time of my mother’s death I did not receive from Mrs. Howard me 
a bag of money belonging to my mother and I did not tell her to 
turn it over to me because I had many expenses to meet in connec¬ 
tion with my mother’s estate. Positively not: I state most posi¬ 
tively that no such transaction ever occurred. I do not remember 
the beginning of my talks with the plaintiff about disposing of the 
properties, but we may have had one or two talks before the date 
of her letter of April 8, 1904. That letter and mine of 

94 April 9, would seem to indicate that we had prior talks but 
I would not like to say how many. During the course of 

our conferences and correspondence there were at least two plans 

discussed. Mrs. Howard mentioned to me on several occasions that 

she needed money, that she would have to have some money. I 

was quite anxious to do what I could to put her in funds. There 

was no time that she without going through the formality of raising 

money by a mortgage or deed of trust on her part interest could 

not have joined equally with me and raised money on the property. 

There was no question of a fractional interest. It could have been 

raised on a joint interest. At the time these negotiations began 

she told me she was in need of money to help support her family 

but I cannot verifv the statement that she asked that either a loan 

«/ 

he arranged for her or that the property be sold. There were a 
number of projects advanced and talked over between us. I think 
one of them involved the borrowing of money for her needs, but I 
am not sure of it. The two plans that loom up to me now at this 
distant date were the plans of selling the property at auction or 
selling it outright to me. They culminated in the final agreements. 
It was my opinion that both properties had a prospective increased 
value and sho agreed with me. It would not have been necessary 
for us to raise money jointly on the property for her needs but it 
would have been the right thing to do. The question of raising 
money jointly or having the whole title put into my name for that 
purpose was not considered at all. I did not tell her that the prop¬ 
erty had to be sold at auction but that was one of the plans talked of. 
The statement in my letter of April 9th that the only fair way was 
to put the property up at auction has to be considered in the light 
of the talks which we had and should not be used to pin me down 
to a definite proposal by me to sell at auction. At that time I 
sympathized with my sister because of her need of money and I 
was willing to do anything and did everything I could for her relief 
and at the same time not to destroy the value of the property. I 
cannot say that I advised her that the property would have 

95 to be sold at auction, because my remembrance is that later 
I advised her against selling the property. The talk that 
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preceded my letter has to he taken into consideration with it. I 
cannot say that I thought that was the only fair way. I thought 
it was one way. My letter mav read that a sale at auction is the 
only fair way but it has to be taken in connection with what had 
gone before. I knew that if the property was put up at auction 
any third person would have the right to hid at the sale and I would 
have to run the chance of bidding it up, but there was not much 
danger of having to pay a larger price. After my letter of April 
9th we changed our plans and I advised that the property he trans¬ 
ferred to me. I did not know that 1 advised her to make a con¬ 
veyance to me. I said that was a way to raise money. It is true 
that in my letter of June 24, 1904, to her after I had discussed with 
her the proposition of fixing the value of the property and having 
her convey her interest to me, 1 said this: ‘Yes, I proposed this 
method of furnishing you money, rather than auction the place off, 
for two reasons: First. We would get for the two pieces at auction 
about $9,000. Maybe less. Second. It was my attention to try 
and get someone to buy them in for me, if we sold at auction, and 
it occurred to me that you would not receive any benefit by that. 
So, the plan came to me to have a legal sale by you to me, so I 
could borrow enough money to pay you one-half of whatever money 
we agreed upon for the sale.’ In that wav” I advised her to convey 
the property to me so I could borrow money for her benefit. I 
was without resources and anxious to help my sister and when the 
question came up of getting her money, that was the only way I 
knew of doing it. I did lx>rrow money on both properties after 
the transfer, and have been doing it ever since to meet what ex¬ 
penses 1 got into by going into this bargain. During all these 
negotiations Mrs. Howard was quite insistent that, she must have 
some money for her support. She accepted my advice and agreed 
that her interest be conveyed to me with the understanding that I 
would jmt a mortgage on these properties and raise the money for 
the purpose of carrying out the contract. The points of the agree¬ 
ment. which I considered important and necessary for my protec¬ 
tion I made a rough draft of and carried it to Mr. Brown’s, whom l 
had confidence in as a business man. I presume I prepared this 
data at my office. I jotted down the important facts of each para¬ 
graph of the agreement which 1 thought necessary for my protec¬ 
tion. My sister suggested that the matter be in written form and 
I agreed it was important for the protection of both sides, as I think 
a written agreement is always necessary. I won’t say that I read 
over my memorandum for the agreement to Mrs. Howard. I can¬ 
not recollect as to that, but she realized what was coming. 

Q. Tf you were so anxious to protect her interest in this property 
as well as yours, or to protect her interests generally, why didn’t 
you meet her demands by making a loan instead of having 
96 the property conveyed to you? A. She made no demands 
to raise a loan. 

Q. You were seeking to protect her interest all the time? A. I 
had her interest at heart as much as my own. 
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Q. Didn’t you say that you held these titles, but if there was an 
increase in the property that she would share with you? A. I did, 
and I mean it now. 

Q. If that was the fact, why didn t you hold the title as it was and 
raise the money by a loan, if she was to continue to be an equal 
partner with you in this real estate? A. The demands ot my sister 
for settlement, if I remember correctly, were for a complete settle¬ 
ment of the estate, and to get her interest out, and that probably 
was what actuated me in doing that. 

Witness: 42 II Street and the farm were the only properties left 
in the estate. As soon as the deeds passed I put a trust of $3,o00 on 
the H Street property to raise money to pay for her interest, and 
put a trust on the farm for the same purpose. 

Q. You knew that could he done without a conveyance of the 
property to you and without an agreement ot this character? A. I 
think I have answered that. I was fully aware of it. 

Q. You preferred, however, to have an agreement of this kind? 
A. I did not prefer it. 

Q. That is the method you pursued? A. That was the method 
that was pursued, yes sir. 

Q. You say no time was mentioned between you and your sister 
as to how long you would hold the properties and as to selling at an 
advance? A. Surely not. 

Q. You did not know then? A. I did not. 

Witness: I knew in 1904 that there was talk of the enlargement 
of the Government Printing Office and I had hopes that our property 
would be taken but not at any particular time. The agreement which 
I made with my sister was purely voluntary on my part and purely 
gratuitous and had nothing to do with the passing of the title to the 
property, although I know we could have raised this money in other 
ways. The property had been sold to me, and in conversation with 
my sister 1 mentioned the fact that I wanted to do the right thing, 
and if during my life time I ever sold the property for any more 
than we were agreeing on as a fair selling price, 1 would divide the 
excess with her. 

97 Witness: I reserved in this agreement the absolute right to 

determine under what circumstances and for what price it 
should be sold. I did not tell her during my talks that I would sell 
this property as soon as any appreciable advance could be obtained. 

Q. Didn't you tell her that you hoped in 5 or 10 years more you 
would be able to sell both properties at an advance and divide with 
her? A. That does not alter the circumstances. I may have ex¬ 
pressed the hope that would come but that was not making a bargain 
with her. 

Witness: It might have been expressed as a hope but not as a 
bargain at all. My sister was informed that Mr. Brown was going 
to put the memorandum in shape and we planned to meet at his 
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office so as to be together to sign the agreements. Probably several 
days elapsed between the time of making the notes for the agree¬ 
ment and taking them to Mr. Brown and having an agreement 
written up. At one or another of the conferences between my sister 
and me, she was told when to come to Mr. Brown’s office to sign the 
agreements. Mr. Brown probably notified me by telephone when he 
had the agreement ready. The statement that I had an engage¬ 
ment to meet her at Mr. Brown’s office and had to break that engage¬ 
ment was news to me, and not according to my recollection. I may 
have had an engagement to meet her at Brown’s office at a particular 
time and had to break the engagement but I have no recollection 
of it. It is not true that on the morning of the signing of the agree¬ 
ments I was detained and did not go to Brown’s office until after my 
sister had been there and signed the documents. I am positive she 
was there with me at the time the agreements were signed. I have 
never rendered a statement to Mrs. Howard of the sale of the H 
Street property which was made in June 1917. I never had her 
approval of the extraordinary expenses relating to this property and 
claimed by me. The property was sold after I had notice of this bill 
of complaint. 1 am not certain about the exact date of the sale, 
but in my answer to the bill it is stated that the property had been 
sold. 1 do not know that the bill of complaint was not filed until 
September 2, 1917. 1 have no recollection of the exact month it was 
filed. After obtaining my sister’s deed to the farm on October 5, 
1904, I placed a mortgage on the farm of $2,000. The addi- 
98 tional amount was borrowed to cover expenses in connection 
with this transaction. 1 increased the loan on the farm in 
1907 to $8,500 and have increased it since then until now there is 
$6,000 on it. I have not rented the farm since I got title except that 
the tenant who was there at the time remained for 5 or 6 months. 
The farm land has been rented, but very disastrously and always at 
an expense to myself. I got no revenue from it. It has been an ex¬ 
pense rather than an income producer. Here is a lease signed bv my 
mother on the 21st of April, 1900 at $90 a month. I cannot remem¬ 
ber whether that is the beginning of the Government’s tenancy, but 
that is the first lease I have. Here is a lease, dated June 1st, 1901, of 
the same property, between the Government Printing Office and my 
sister and myself jointly for $90 a month; that is for a term of one 
year. Here is another lease of the H street property dated June 1st, 
1902, between the Public Printer and my sister and myself for a term 
of six months at $100 a month. At that time I informed the Public 
Printer that the insurance rate had increased greatly and that that 
expense would have to be met by the Government. That additional 
money was expended on insurance. Here is a lease of December, 
1902, between the Public Printer and my sister and myself which 
also is for a period of six months at $100 a month. This is probably 
the last lease with the Government. After the Government gave up 
the property I made some repairs and rented the property for $75 
a month. The whole front part of the building, both upstairs and 
down stairs, was vacant seventy-five months during the period of 
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my ownership, except for the short time that my sister occupied it 
free of rent. After placing the mortgage on the farm in October, 
1004, T gave Mrs. Howard $1,500 in cash and also gave her my note 
for $2,000. 

“Q. 1 will ask you to look at that and sav whether that note was 
given at that time. A. This should have been returned, because it 
was subsequently renewed for a note. She said she lost it.” 

My note for $2,000 which 1 gave Mrs. Howard was dated Oc¬ 
tober 14, 1904, payable in three months, and it was subsequently 
renewed whenever 1 paid her something on account. I gave her 
a memorandum of the amount still due when each payment was 
made, and the one you have read shows a balance of $870 but I made 
another payment after that which reduced the amount to some¬ 
thing over $700. 

Redirect examination: 

I am quite sure Mrs. Howard could not have raised $3,500 on her 
one-half interest in the II Street property in 1904, nor could she 
have raised $1,500 on her one-half interest in the farm. 1 could 
not have done so either. The only way l could raise $3,500 was by 
combining the interest o( the two and pledging the whole property. 
After my mother’s death the leases made on the II Street prop¬ 
erty to the Government Printing Office were to Mrs. Howard and 
myself, and the checks in payment of rent were drawn to our joint 
order. She would endorse the checks to me, and I would deposit 
the money, pay 11 le necessary expenses and divide the excess into two 
equal parts and gave her one-half each month. My sister never 
protested against increasing the loan on the farm property. As I 
had the right under the agreement to make a loan on the farm 
in whatever amount I pleased, T did not inform Mrs. Howard of that 
fact because 1 did not look upon it as any of her business 

99 . at all. I do not know whether or not she was aware of it. 

Last night in a search through a bill file I found along with 
a small note from my sister, a statement which shows that there never 
was a loan on the second street property. The envelope that note 
was found in is in my handwriting and shows it had been sent to 
my sister and returned to me. The note to which I referred is in 
her handwriting. The note from my sister is incorrectly dated as 
January 17, 1901; that should have been January 17, 1902. 

100 Thereupon the defendant announced his case as closed. 

This was all the evidence offered on behalf of plaintiff and 

defendant, and the plaintiff prays the court to sign and seal this 
as her statement of the evidence upon which the court rendered its 
decree, which is accordingly done this tenth day of October 1921, 
now for then. 

JENNINGS BAILEY, 

Justice. 
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BRIEF ON BEHALF OF APPELLANT. 


I. 

Statement of the Case. 

This is an appeal from a decree dismissing the bill of Lena 
M. Howard, plaintiff below, appellant, against Charles W. 
Holmes, defendant below, appellee, to establish a constructive 
trust in certain properties. The bill sought to have appellee 
decreed to be a trustee for appellant of an undivided one- 
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half interest in the properties, and prayed an accounting and 
sale of the properties in question. 

The bill alleged, and the proof showed, that appellant and 
appellee are brother and sister; that their parents had died— 
the father in 1899 and the mother in 1901—leaving ap¬ 
pellant and appellee tenants in common of three real prop¬ 
erties, two in the District of Columbia, referred to in proof 
as the Second Street property and a house known as 42 II 
Street northwest, and a farm on the Rockville Pike, in Mary¬ 
land, of about fifty acres; that the father left no personal 
property and the mother about $90 in cash and household 
effects appraised at $300; that the appellant’s husband had 
died in 1899, leaving the appellant with five small children, 
the oldest then about fourteen years old. The appellee took 
entire charge of settlement of the father’s and mother’s es¬ 
tates, was administrator, and attended to all business matters. 
It appeared that the house 42 H Street had been rented to the 
Government for a gross rental of $90 and later $100 a month 
for a period of about two years after the death of the mother 
of the parties, and that appellant had received one-half of 
the proceeds, but she received no income from the farm. 

Appellant had not sufficient income to support her chil¬ 
dren and was in debt and was being pressed by her creditors. 
In the early part of 1904 appellant was receiving no income 
from her mother’s estate; she was about to lose a small posi¬ 
tion which, she had held, and she wrote to the appellee, ask¬ 
ing whether he could make any arrangement to assist her in 
securing money on the property in her mother’s estate (Rec., 
p. 24). The appellee replied by letter of April 9, 1904 
(Rec., p. 24), proposing that the properties be put up at 
auction and that appellee buy them in. In this letter appellee 
wrote: 
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“* * * My plan would be to buy both pieces 

in. I would have to borrow money on the property 
to pay you one-half of what they would bring at 
auction. After this is done, I would have the re¬ 
sponsibility of keeping in repairs and renting them. 
You would not suffer from loss of rent if they were 
idle. Tf anything should happen to me you would 
be protected, if we carry out this plan. * * * 

There is a bare chance that some day one or both 
of these properties may sell for a good deal more 
than I would pay for them at auction. In this case, 
l would share with you the excess over what I paid 

at auction plus the cost to carry the property. 
* * 

The appellant agreed to this arrangement, provided her 
interest in the property was protected. But the appellee 
later thought this method of procedure unwise, and told 
appellant that he thought they could make necessary con¬ 
veyances to carry out his suggested arrangement for raising 
money for appellant without an auction sale. Appellant 
again asked appellee to get a loan so she would have money 
for her needs, and appellee, in his letter of June 18, 1904 
(Rec., p. 25), wrote: 

% 

“* * * Your letter of June 15th was received 

duly. 1 will proceed with the matters as fast as I 
can. If you wish me to I will write to Chelini not 
to press you. 

“It is rather hard to express in writing what I 
stated to you verbally about selling the properties 
for fancy prices, but I think your mind and mine 
were dwelling on the possibility or rather the proba¬ 
bility of selling the 42 H St. house to the Govern¬ 
ment, some day; and the probability of disposing of 
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the farm for a fancy, price, if the growth of the city 
and suburbs continues that way. 

“In the event of either one or both of these proba¬ 
bilities coming to pass, I will share equally with you, 
after deducting twice the amount paid you in the 
purchase of your one-half share of these properties, 
plus the expenses incurred by me in carrying, caring 
for and protecting the properties. 

“To clearly demonstrate my meaning. Suppose 
in the 42 H Street case, I pay you now, $3,500. 
That, together with my one-half, means that we are 
selling it for $7,000. Suppose that during the next 
five or ten years I have been compelled to expend 
two or three thousand dollars in repairs, lawsuits or 
what not, and at the end of that time, I sell it for 
$16,000, the settlement would be as follows: 


Selling price then. $16,000 

Less selling price now r . 7,000 

9,000 

Less expenses incurred meantime. 3,000 

Excess . 6,000 


Of this excess you w T ould receive one-half or $3,000. The 
other one-half being my share.” 

The remainder of this letter became torn off and lost, but 
a pen carbon of it w as produced at the trial by appellee and 
was as follows (Rec., p. 60): 

“I make this agreement to bind me during my life, 
but not to bind my heirs or assigns, after my death. 
Clara has been informed of this agreement, and if I 
should die she will act honestly by you, but I do not 
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wish my estate complicated by having this agreement 
in force after I die. 

‘‘It is my hope to be able to hold both the farm and 
42 H Street until such time as they will bring much 
more money than the price we now agree upon, but I 
do not bind myself to so hold them. 

“I trust that the matter is clearly stated, and I also 
hope that you will wisely invest the money that you 
are to receive. 

“I am preparing to spend seven or eight months 
on the farm (after the winter to come) each year, in 
which event I want to raise vegetables enough for 
your family as well as mine. 

“If you buy a home why can’t you get one on the 
Tenleytown road. The fare into the city is the same 
and we could get at one another. 

“Sincerely, 


“CHARLIE. 


“Mrs. Lena M. Howard, 

“ Langdon, D. C.” 


In his letter of June 24, 1904 (Rec., p. 26), appellee 
wrote: 

“* * * Yes, I proposed this method of furnish¬ 

ing you money, rather than auction the places off, 
for two reasons: 

“First. We would get for the two pieces at auction 
about $9,000. Maybe less. 

“2nd. It was my intention to try and get some 
one to buy them in for me, if we sold at auction, and 
it occurred to me that you would not receive any 
benefit by that. So, the plan came to me to have a 
legal sale by you to me, so I could borrow enough 
money to pay you one-half of whatever money we 
agreed upon for the sale. 
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“I tell you frankly however that I am not wedded 
to this scheme for I can see many chances for loss 
and expense, besides the responsibility of manage¬ 
ment. * * *” 

During the course of this correspondence appellant and 
appellee had four or five interviews, usually at appellee's 
office (Rec., p. 27). Appellant did not understand from any¬ 
thing her brother said at any of these interviews that it was 
appellee's intention to have appellant sell her interest out¬ 
right to appellee. Appellee always explained it as simply a 
transfer of appellant’s interest so she would be protected. 
She did not understand it was an absolute sale, just that she 
was transferring her property so he could borrow money on 
it for her present needs. He said it was necessary for her to 
transfer her interest to him. Nothing was said in these 
interviews leading up to the agreement of July 18th, that he 
would reserve the right to hold the property during his entire 
life. Appellant’s understanding was that appellee would 
take over the title to the property and he would hold it until 
it advanced in value, which they both were sure it would do. 
Nothing was said about how long he would have to hold the 
property, but he said it would probably be a period of ten 
years. She never understood that the transfer from her to 
her brother was to be an absolute sale. 

The values of the two properties arrived at for this ar¬ 
rangement were $7,000 for the 42 H Street house and $3,000 
for the farm, and appellant w T as to receive $3,500 on the 
security of her interest in the 42 H Street house and $1,500 
on her interest in the farm. Appellee had agreements pre¬ 
pared, and w T rote appellant to meet him at the office of Mr. 
Walter A. Brown on July 18,1904 (Rec., p. 28). Appellant 
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did not know Mr. Brown and had never seen him. Appel¬ 
lant went to Mr. Brown’s office on that morning, and her 
brother was not there, hut Mr. Brown told her that she was 
to sign the agreements which her brother prepared or had 
prepared, and that her brother would attend to the matter 
for her later. She signed the agreements without looking 
them over; she left the agreements with Br. Brown, who said 
that her brother would sign them later; she received $1,500 
from Mr. Brown that day and several months later $1,500 
more from her brother. When appellant signed the agree¬ 
ments, she also executed a deed to appellee of the 42 H Street 
house. Appellant had never signed a deed in her life and 
did not know what acknowledgment before a notary public 
meant (Rec., p. 45). 

There is conflict in the testimony as to who were present 
in the room at the time the agreements were signed, appel- 
lee’s proof being to the effect that appellant, appellee, and 
Mr. Brown were present. There is conflict as well to the 
reading of the agreements by or to appellant. Mr. Brown 
presumed that appellant was reading her copy of it, but he 
could not say what she was doing. Appellee testified that he 
l ead both copies to appellant. 

Appellant further testified as follows (Rec., p. 29): 

“Mr. Brown told me that I was to sign these agree¬ 
ments, and that my brother would attend to the mat¬ 
ter later for me. I then signed the agreements with¬ 
out looking them over. I had always had such con¬ 
fidence in my brother’s integrity and desire to do what 
was right by me that I thought it would be just 
simply what he had said in his letters that it would 
be, simply a transfer until it would enhance in value. 
Mr. Brown handed both papers to me and I never 



8 


went over them hut signed them without hesitation 
because I never thought but that my brother had 
made every protection for my future, that is, my 
future portion of the property if it was sold. * * *” 

Appellant further testified that she had not suggested the 
values of the two properties mentioned in the agreement, 
but that they had been suggested by appellee in his letter 
of June 18th. That she was positive the farm was worth 
more than $3,000 in 1904, but that she did not object to the 
transfer of the farm to her brother on the basis of $3,000, 
because he had promised that he would make everything all 
right and that her interest would be protected. 

“I did not understand at that time that 1 was 
selling my interest to him absolutely for all time. 
1 got this understanding from my brother. He told 
me that. He also wrote me that my interest would be 
protected. At that time I had never had any business 
experience at all. My brother explained to me the 
necessity for this agreement of July 18. He said 
it was necessary for me to put the full title in him, 
that he would get the mortgages so as to raise the 
money for my present needs, and I agreed to it be¬ 
cause he had said I would be fully protected in any 
future advances in prices. I never saw the clause in 
that agreement to the effect that he should have the 
right to sell this property at any time. I put those 
papers away and I never read them because I thought 
it was not necessary to look them over” (Rec., p. 29). 

In January, 1914, appellant wrote her brother, asking him 
if he did not think it was time to sell the farm (Rec., p. 31); 
probably wrote him several letters, asking him if he did not 
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think the time had arrived when something should be done, 
but she received no reply from him. When she conferred 
with counsel, her attention was called to a clause in the agree¬ 
ment under which appellee might claim he was not bound 
to sell until he saw lit, or not at all. This position the ap¬ 
pellee took in an interview with appellant s counsel, and 
in a letter dated June 19, 1916 (Rec., p. 30), which he wrote 
appellant’s counsel, lie admits an indebtedness to appellant 
of $776.31 for the unpaid balance of the money he was to 
raise for her under the agreement of July, 1904, and which 
he had used in the purchase of a home for himself (Rec., 
pp. 29 and 31). 

The agreements which were signed on July 18, 1904 (Rec., 
pp. 39, 40), in fact contain a provision by which appellant 
agrees to transfer to appellee all her right, title, and interest 
in the properties, and also an agreement by appellee that if at 
any time during his natural life he should dispose of the 
property for an amount in excess of a named sum (which 
was twice the amount of the consideration for the agreement 
to transfer) he would pay to appellant one-half of the amount 
so in excess of the sum named, but provides that nothing in 
the agreement should operate to bind the estate of the ap¬ 
pellee after his death, and that at his death the agreement 
should be void and cease; and the agreement was not to pre¬ 
vent appellee from selling or disposing of the property or 
encumbering it, at his election, as to price, terms, time, and 
conditions. 

The proof of the appellee indicated that the 42 H Street- 
house had been sold for an amount which yielded no excess 
over the sum named in the agreement, and that this sale 
was made on June 5, 1917. The value of the farm, which 
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was still held by appellee, was the subject of conflicting testi¬ 
mony. The farm contains a fraction under fifty acres, and 
appellants proof showed that appellee had said that he held 
it at $1,000 an acre. Witnesses valued it at $600 to $650 
and at $500 an acre, while appellee s proof was of a value as 
little as $200 to $250 an acre. 

This appeal raises the question whether appellee should 
not be declared to be a trustee for appellant of an undivided 
one-half interest in the properties, now reduced by the sale 
of 42 H Street to the one property known as the farm on the 
Rockville Pike; for the appointment of a trustee or trustees 
to sell said property, and seeks reversal of the decree of the 
court dismissing appellant’s bill asking such relief. 

II. 

Assignments of Error. 

The assignments of error relied upon in this appeal are as 
follows (Rec., p. 19): 

1. The court erred in not granting the relief prayed for in 
the bill of complaint filed by the plaintiff in the above-en¬ 
titled cause. 

2. The court erred in dismissing the bill of complaint filed 
by the plaintiff in the above-entitled cause. 


/ 
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III. 

ARGUMENT. 

The Relation Between the Parties. 

Its Character as One of Trust, Reliance, and Confidence — 
The Consequent Obligations Thereby Put upon the Ap¬ 
pellee and the Effect of this Relation upon the Burden of 
Proof. 

The relation which founds a constructive trust need not 
be a technically fiduciary one, but may be any relation of 
confidence and reliance on superior knowledge and experi¬ 
ence (Cannon vs. Gilmer, 135 Ala., 302). In the case cited 
a negro woman relied on a white neighbor, who prepared a 
deed of her property, telling her that it would protect her 
interests. This was canceled in equity on the ground of con¬ 
structive fraud, the court saying that a technical fiduciary 
relation need not exist, but merely confidence reposed by one 
party in another. See also Bingham vs. Sheldon, 91 N. Y. 
S., 917; 101 App. Div., 48. 

The proof shows the absolute reliance of the appellant upon 
the appellee. “He always attended to all my affairs and 1 
had confidence in him that he would do right, 1 blindly 
relied entirely on everything and anything that he said 
because of my belief in his integrity and the affection 
which we had for each other” (Rec., p. 35). “I trusted in 
my brother’s integrity and his desire to do what was right 
by me, and to have my share in the future advancement 
of the property” (Rec., p. 37). “The agreements were pre¬ 
pared with the idea of protecting my interest in the property 
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but when they were signed I did not look at them to see that 
they protected my interest because 1 had confidence in my 
brother and in his integrity and affection and love for me and 
l thought he would do just what be said he would, that be 
would do right by me” (Rec., p. 43). 

The appellant and appellee were brother and sister and 
were the only children of their parents. Their father died 
January 2, 1899; appellant s husband died February 8, 1899, 
and appellant was living then on her father’s farm. Their 
mother died in 1901, and appellee attended to the closing of 
the estates of the father and mother (Rec., p. 23). 

Where kinship exists between the parties to such a rela¬ 
tion of confidence, the party benefiting by any transactions 
entered into must show by the clearest proof that he has 
throughout such transactions exercised the utmost good faith. 

In the case of Schwartz vs. Gerhardt, 44 Oreg., page 432, 
the court said: 

“* * * There is another rule, however, equally 

as well settled and of peculiar application here, which 
must be observed in the course of the investigation, 
which is that, where the transaction complained of 
as creating the condition which it is sought to rectify 
is between near relatives, it will be viewed with dis¬ 
trust, and, the attendant facts and circumstances and 
the means of disclosure and explanation being pecu¬ 
liarly within their cognizance and power, they are 
called upon, when a prima facie case is made against 
them, to show the entire good faith of the transac¬ 
tion, and if they fail in this the prima facie case will 
prevail.” 

The existence of such a confidential relation may make a 
transaction which between strangers would not be open to 
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question, fraudulent as between parties standing in such rela¬ 
tion. 

In the leading case of Tate us. Williamson, L. R., 2 Chan¬ 
cery Appeal Cases, 55, 61, Lord Chelmsford said: 

“Wherever two persons stand in such a relation 
that, while it continues, confidence is necessarily re¬ 
posed by one, and the influence which naturally 
grows out of that confidence is possessed by the other, 
and this confidence is abused, or the influence is 
exerted to obtain an advantage at the expense of 
the confiding party, the person so availing himself 
of his position will not be permitted to retain the ad¬ 
vantage, although the transaction could not have been 
impeached if no such confidential relation had ex¬ 
isted.” 

A degree of scrupulousness and care in directing the at¬ 
tention of the other and weaker party to his or her rights 
is required where such a relation exists, which would be en¬ 
tirely unnecessary in ordinary transactions. 

(Syllabus .)—“Two elderly women of intelligence 
and education, who knew the character and mean¬ 
ing of interest on money and of the time at which 
a note is payable but had had scarcely any business 
experience and were almost like children in business 
matters, trusted implicitly in certain business trans¬ 
actions a man about thirty years of age, who was a 
relation of theirs and for a long time had been in¬ 
timate with an aunt, with whom they had lived up 
to the time of her death, and likewise had been trusted 
by her, and who had had a college and law school edu¬ 
cation and knew of the extent of their business experi¬ 
ence and capacity. The aunt died leaving her prop¬ 
erty to her two nieces. The man at that time owed 
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the aunt’s estate $2,050. Knowing that the nieces 
would act upon his suggestion with a feeling of 
blind and unquestioning trust in him and would 
desire to accommodate him, the man, without making 
any false or fraudulent representation of fact in the 
matter, and without any coercion or inducement on 
his part, and also without any warning or discussion 
or •suggestion that they should consult an attorney 
who he knew was acting for the aunt’s estate, for his 
own advantage and not in the interest of the aunts 
estate asked each of them to accept her share of the 
debt due to the aunt’s estate a ten-year note for $1,025 
bearing interest at four per cent, and, without con¬ 
sidering or appreciating the possible effect of their 
accepting the notes, they complied with the request 
because of their unquestioning trust in him and of 
a desire to accommodate him and partly from a de¬ 
sire to help certain speculations which they knew 
the man was making and possibly to participate 
therein. Thereafter the women received various 
semi-annual payments of interest at four per cent. 
Three years after the giving of the note a suit was 
brought by one of the sisters on her own behalf and 
as assignee of the claims belonging to the other sister 
and to the estate of the aunt for an accounting and 
for a cancellation of the notes, and the judge who 
heard the case found that the women were induced 
to receive the payments of interest by undue in¬ 
fluence of the defendant, and that the notes should 
be reformed into demand notes carrying interest at 
four per cent until the filing of the bill in equity 
and thereafter at six per cent. Held, that the bill 
was not barred by laches and that the finding and 
decree of the judge were warranted.” 
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The court said (p. 432): ^ ' I 

“He did not make any false or fraudulent repre¬ 
sentation of fact to them in connection with this 
matter. They acted, and it is a fair and really a 
necessary inference from the findings of the master 
that he knew that they acted and intended that they 
should act, from a feeling of blind and unquestion¬ 
ing trust in him, and also of accommodation towards 
him, apparently without considering or appreciating 
the possible effect of their accepting the notes; partly 
also from a desire, which began in them soon after 
their aunt’s death, to help his speculations and them¬ 
selves to participate in these, as they afterwards did 
in one of them. But .they acted in taking these 
notes and in receiving payments of interest thereon 
without any coercion or inducement on his part, 
unless his letting them do so without any special 
warming or discussion or any suggestion that they 
should consult their attorney, and knowing their 
trust and confidence in him, constitute in law such 
inducement or coercion. In other words, owing to 
them the duties which grew out of the fiduciary re¬ 
lations that existed between them and him, he acted, 
and availed himself of their trust and confidence in 
him to lead them to act, for his own benefit and ad¬ 
vantage and to their hazard and detriment with ref¬ 
erence to the fiduciary obligations which he owed to 
them.” 

Hawkes vs. Lackey, 207 Mass., 424. 

In Sanford vs. Sanford, 139 U. S., at page 646, the court 

sadd: 

“* * * If one takes a title in his own name, 

whilst acting as agent, trustee or guardian, or in any 
other fiduciary capacity, a court of equity will, upon 
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a showing of the fact in am appropriate proceeding, 
subject the lands to proper trusts in his hands, or 
compel him to transfer the title to the party equitably 
entitled to it. Nor does it matter whether the party 
takes the title in his own name in good faith, under 
the belief that he can thereby better manage the 
property, to the advantage of those for whom he is 
acting, or in compliance with their wishes, or whether 
from an intention to defraud them of their rights 
therein. In either case a court of equity will control 
the legal title so as to protect the just rights of the 
true owner. * * *” 

In Anglo-American Assn. vs. Campbell, 13 App. D. C., 
at page 002, the court said.: 

“* * * Equity will impress a trust contrary to the 
intention and will of a party where a fund has been 
obtained by him in violation of his duty to another. 
In order to raise this duty as the foundation of a 
constructive trust there need be neither a promise for 
the benefit of another, nor express fiduciary relations 
between them. It may be raised by representations, 
conduct, and the like, that have been relied upon by 
another under such circumstances as to create an 
equitable estopped upon one to pursue an opposite 
course for his own advantage. * * *” 


Maintaining, as the proof shows, such a relation toward 
his sister, appellee in his letters to her made use of such 
phrases as: 

“* * * After this is done I would have the 

responsibility of keeping in repairs and renting them. 
You would not suffer from loss of rent if they were 
idle. If anything should happen to me you would 
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be protected, if we carry out this plan. 

There is a bare chance that some day one or both of 
these properties may sell for a good deal more than 
1 would pay for them at auction. In this case, 1 
would share with you the excess over what 1 paid at 
auction plus the cost to carry the property * * *” 

(Rec., p. 24). 

“* * * It is rather hard to express in writing 

what I stated to you verbally about selling the prop¬ 
erties for fancy prices, but I think your mind and 
mine were dwelling on the possibility or rather the 
probability of selling the 42 H St. house to the 
Government, some day, and, the probability of dis¬ 
posing of the farm for a fancy price, if the growth of 
the city and the suburbs continue that way. In the 
event of either one or both of these probabilities com¬ 
ing to pass, I will share equally with you, after de¬ 
ducting twice the amount paid you in the purchase 
of your one-half share of these properties, plus the 
expense incurred by me in carrying, caring for and 
protecting the properties * * *” (Rec., pp. 25 

and 26). 

“* * * You do Clara [appellee s wife] an in¬ 

justice to think that she would not carry out any 
wish that I might make in your behalf. * * * 

It was my intention to try and get some one to buy 
them in for me, if we sold at auction, and it occurred 
to me that you would not receive any benefit by 
that. So, the plan came to me to have a legal sale 
by you to me, so I could borrow enough money to 
' pay you one-half of whatever money we agreed upon 
for the sale. I tell you frankly however that I am 
not wedded to this scheme, for I can see many chances 
for loss and expense, besides the responsibility of 
management * * *” (Rec., p. 26). 
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These letters in terms propose an absolute sharing of the 
prospective increase of values on equal terms; and, inferen- 
tially, the same idea is carried of an equal continuing in¬ 
terest in the future values. Consider the word “responsi¬ 
bility” as used in the phrase “I would have the responsibility 
* * *” in the letter of April 9, 1904, and the same word 

in the phrase “responsibility of management” in the letter 
of June 24, 1904. Does one consider management of one’s 
own property a responsibility? Responsibility connotes an 
accountability, the need for answering, not to one’s self, but 
to another, a co-owner, by fair inference. 

The conclusion is irresistible that the appellee meant to 
share absolutely with his sister the increase in value of the 
properties. But later, when he comes to write the agree¬ 
ments of July 18, 1904, he had changed his mind, and 
planned that there should be a sharing of the increase of 
value of the properties only on a sale made in his, the ap¬ 
pellee’s, lifetime, and that he should be at liberty to sell the 
properties or not, as he chose and at any time he chose. He 
thus changed position, and his fault was in not having 
apprised his sister of his subsequent decision to vary the 
arrangement in a way that would empower him to absolutely 
cut off his sister from a share in the increase of values. He 
neither told her nor wrote her a word on this subject. He 
did advise her in the letter of June 18th that he would make 
the agreement to bind him only during his lifetime, but not 
his heirs after his death, alleging as an excuse, “I do not wish 
my estate complicated by having this agreement in force 
after I die.” He did not point out to her that the change 
might have the legal effect and be used to deprive her of any 
future interest in the property. How could this be tortured 
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into a notice to her that he was going to reserve the right 
not to sell the property at all during his lifetime, and thus 
deprive her of any future interest in it? The result shows 
such was his intention all the time, because he makes no 
attempt to sell the farm, and after a few years moves his 
family there and occupies it as a home, and when the ten 
years expire, and his sister writes him to inquire if he did 
not think the property should then be sold, it having in¬ 
creased in value from two and a half to ten times its original 
value, according to all of the evidence, he makes no answer 
lo her repeated inquiries (Rec., p. 31), and, when the matter 
is finally brought to his attention by counsel for appellant, 
he replies that the transactions had with his sister in 1904 
constituted an absolute sale and conveyance of the property 
to him (Rec., p. 30). 

In the face of the plain statement in this very letter of 
June 18th, and in other prior letters and interviews, that it 
was the intention and understanding and agreement between 
them that the property should be held only so long and until 
it increased sufficiently in value to enable them to make an 
advantageous sale thereof, and that when sold appellant 
should share equally with appellee in any profits realized 
from the sale, which sale both parties contemplated could 
not probably be effected for a period of five to ten years, we 
submit that the ambiguous statement above quoted from the 
letter of June 18th was wholly ineffectual and insufficient to 
put appellant on notice of the complete change of position 
which appellee then intended to take and which would 
seriously jeopardize her rights in the property. 

In view of the confidential relations existing between them 
and of her dependence upon him to protect her in this trans- 


action in accordance with the terms of their repeated under¬ 
standing and agreement, we submit that it would be wholly 
unfair and inequitable to now permit the appellee to insist 
upon the extraordinary interpretation which he attempts to 
place upon said agreements. 

Furthermore, it will be noticed that near the end of this 
letter of June 18th he sought to lull and allay any suspicion 
his prior language might create in the mind of appellant by 
immediately following it up with the statement, “Clara 
[appellee’s wife] has been informed of this arrangement, 
and if I should die, she will act honestly by you.” Let this 
be read in connection with the statement in appellee’s letter, 
written six days later—June 24th—“You do Clara an in¬ 
justice to think that she would not carry out any wish I 
might make in your behalf” (Ree., p. 26). Thus, in the 
mind of one to whom he stood in a relation demanding plain 
statement and the utmost candor and openness, appellee sets 
up a simple assurance or suggestion of the making of a sort 
of precatory trust into a solemn obligation, on the fulfill¬ 
ment of which his sister could place complete reliance. Un¬ 
less the evidence clearly shows that she understood the change 
made in her rights for the worse, this was a failure to exercise 
the utmost good faith and amounted to a constructive fraud, 
entitling the appellant to the relief prayed in the bill. 

The agreements presented to appellant for her signature 
did not warn her that she was selling outright to her brother 
her interest in the property of her mother’s estate without 
any right to future increases in value. She says (Rec., p. 
41): 

“Then he told me I was to sign the agreements, 
which I did and I did not read them over, I simply 
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signed them because I thought they contained what 
I thought they would contain, that I was to have an 
interest in the property and I was not making a sale 
to him of a life interest.” 

Whatever might have been the effect, in the case of a 
person in an ordinary business relation with appellee, of the 
statement in appellee’s letter of June 18th that the agree¬ 
ment should not be binding after appellee’s death, and there¬ 
fore, by indirection, although not stated in words, that the 
light to share in profits would end with appellee’s life, yet 
to appellant, standing in the relation which she held to ap¬ 
pellee, and not clearly appreciating from the notice given the 
legal effect which would follow therefrom, the repeated as¬ 
surance that “Clara will act honestly by you * * *” 

and “You do Clara an injustice to think that she would not 
carry out any wish that I might make in your behalf, 
* * *” not only made ineffectual any such notice, but 
further confirmed appellant’s understanding and confident 
belief that her interest in the property would be protected 
whether the sale was actually consummated during appellee’s 
lifetime or afterwards. 

Relying still on that understanding, the agreements were 
signed, but, since her signature to the agreements was made 
under such circumstances, before a court of equity appellant 
should not be bound thereby. 


8tt 
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The Agreements. 

The Necessity for Interpretation. 

The appellant testified (Rec., p. 44): 

“My brother was the first one to suggest the neces¬ 
sity of a written agreement. He said he would make 
the agreement so that my interest would be protected, 
and he prepared it or had it prepared. * * * 

When I first took up with my brother the matter of 
getting some money to supply my necessities I first 
thought, not knowing anything about it, that there 
would have to be a sale right out and we would have 
to divide right there. When my brother said there 
were two ways, that there could be an auction and 
explained that it would be so much better to wait, I 
agreed with him. I agreed with him that it would be 
to my interest that the property should not be sold 
* * *” (R ec.j pp. 44 and 45), “When we agreed 

that he should take title to the property and hold it 
for both of us, it was agreed that I was to convey my 
title to him for the time being, and that he would 
raise the money on a mortgage on the property and 
give me enough for my present necessities” * * * 

(Rec., p. 45). 

This state of mind of appellant was not changed by the 
attempted notice by appellee that the arrangement to share 
the increase of values was to be effective only during ap¬ 
pellee's lifetime (Rec., p. 45). 

“Q. I want to ask you another question to clear up 
one of the statements in his letter of June 24, where 
he uses the expression: ‘You do Clara an injustice to 
think that she would not carry out any wish that I 
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might make in your behalf.’ Had there been any 
discussion between you and your brother about the 
protection of your interest in the event that he should 
*die before the property was sold? 

“A. Well, he had always said that my interest 
would be protected. * * *” 

The appellant signed agreements making provisions now 
sought to be construed as entirely at variance with what* 
she understood they would contain, said understanding being 
induced by appellee s representations as to what they did 
contain. Under these circumstances, the agreement signed 
by appellant must be interpreted. While it may have been 
her intention to sign these papers, containing these words, 
her intention to do this act must be distinguished from the 
meaning she attached to these agreements (Wigmore on 
Evidence, sec. 2459). Her brother’s conduct had given a 
particular meaning to the agreements, and this meaning must 
be considered in determining the effect of the agreements 
(Gill vs. Ferrin, 71 N. H., 421). In view of the peculiarly 
confidential relation existing between appellant and her 
brother, it was incumbent upon appellee not to insert tech¬ 
nical phrases, which in strict letter might give him the 
right to arbitrarily refuse to sell the property at any time, 
but he was under obligation not alone to call his sister’s at¬ 
tention to this radical change affecting her interest, but to 
make sure that she fully -understood and appreciated the 
effect it might have on her rights, and not until he was sure 
she possessed such knowledge and appreciation could he 
safely and fairly have her sign the agreements. 




--- 


24 

The Agreements Should be Interpreted so as to Require the 

Trustee to Exercise the Power of Sale within a Reasonable 

Time. 

If it is fairly established by the evidence, and we think 
it is, as shown by the conferences and correspondence between 
the appellant and appellee, that, because of appellant’s need 
of money and the desire of both parties for their mutual 
benefit and interest, the two properties mentioned in the 
agreements should not be sold, but should be held, perhaps 
for some years, in order to secure for them prices greatly in 
excess of their then value, which, with some reason, was an¬ 
ticipated and hoped for, if not confidently expected by them, 
the plan was hit upon and suggested by appellee that appel¬ 
lant should convey her interest in the properties to him so 
as to enable him to convey the whole title as security for 
loans to be obtained in order to tide her over the period of 
waiting for an opportune time to sell the properties; that 
in pursuance of this understanding the conveyances were 
made and the loans obtained; that contracts were prepared 
by appellee, which he assured appellant expressed the agree¬ 
ments made by him with her, to the effect that when the 
properties did advance in price they would be sold by him, 
and the profits realized therefrom, over and above certain 
specified charges, should be divided equally between them, 
then we submit that the title to said properties thus obtained 
by appellee was in trust, subject to such agreements and un¬ 
derstanding, and he should in equity be held to be a trustee 
thereof for the benefit of his sister and himself. 

If it was the understanding and agreement that the farm, 
which is the only property now remaining, would be sold 
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whenever it enhanced in value, and if the evidence shows 
the fact to be that said farm has greatly increased in value, 
then we submit that appellant is entitled to insist upon sale 
at this time. 

It is true that no advance price was agreed upon between 
the parties, but the agreement of July 18, 1904, contemplated 
a sale at any price in excess of $3,000 (Rec., p. 10). 

At the time of the hearing of the case in the court below, 
in 1919, the appellee was still indebted to the appellant in 
something over seven hundred dollars as an unpaid balance 
on the transactions which were had in 1904. The 42 H 
Street property had been sold by the appellee, but the farm 
was still held by him. The total expenditures on the farm, 
of which the appellee had kept a record, were $1,612.74. 
The value of the farm of about fifty acres was variously 
estimated. One witness testified that appellee said he held 
it at $1,000 an acre. Appellant s proof was of a value of 
from $500 to $650 an acre. Appellee s only witness as to 
value thought the farm was worth from $200 to $250 an 
acre, taken as a whole tract, but also thought it not impos¬ 
sible to get a larger price for it. 

Can it be successfully maintained under these circum¬ 
stances that the trustee has the legal right to refuse to sell 
now or at any time, and thus, by continuing said refusal, 
to die without having performed his agreement, thereby 
terminating said agreement, according to one of its provi¬ 
sions—a termination which would greatly benefit his estate, 
but deprive his sister of her inheritance? We do not think 
a court of equity should lend its approval to a trustee in the 
perpetration of such a fraud. 

While in the agreement the trustee was careful to reserve 
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to himself the right to sell the property at any time, for any 
price, and upon such terms as he might elect, no time within 
which he must sell was stated. This omission was perfectly 
natural and plausible, l>ecause at the time the agreements 
were executed neither party had any definite idea as to how 
long the property would have to be held before it enhanced 
in value. The contract, therefore, simply provided in effect 
that if at any time during his life the appellee should suc¬ 
ceed in selling the farm ‘Tor an amount in excess of $3,000, 
that then he will pay to the party of the first part one-half of 
the amount so in excess of the $3,000 after deducting from 
the excess any extraordinary expenditures which may be 
made in carrying, caring for and protecting the property’’ 
(Rec., p. 10). 

The contract then goes on to specify what shall be con¬ 
sidered as ordinary and extraordinary expenses. Can this 
clause of the contract be fairly interpreted to mean, in the 
light of all the evidence, that appellee reserves the right not 
to sell at all , no matter how much the property might in¬ 
crease in value beyond $3,000? That he did not intend to 
be hampered or prevented from making sale clearly appears, 
but we submit the contract does not warrant the interpreta¬ 
tion that he should have the right to refuse to make sale at 
all. The enhancement in value of the property greatly in 
excess of $3,000 being conceded, we submit the fair, just, 
and equitable interpretation of the agreement reasonably 
requires the trustee to now* make sale of the property in order 
that his cestui que trust and sister may share in the increased 
value thereof. 

If there is any inconsistency or doubt as to what the con¬ 
tract means on this subject, it is to be remembered that the 
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contract was prepared by appellee, or caused to be prepared 
by him, and under the usual rule of construction such doubt 
is to be resolved against him. 

Wilson vs. Cooper, 95 Fed., 628.* 

It is respectfully submitted that the appellee, in dealing 
with the appellant, did not fulfill the obligations imposed 
upon him by the peculiar relation of trust and confidence 
which he sustained toward his sister, and that the title ac¬ 
quired by him in consequence should be decreed to be held 
by him in trust for himself and his sister, and that good faith 
and fair dealing require that he should be compelled to 
make sale at this time of the property in question, or that 
another trustee or trustees should be appointed for that 
purpose. 

We respectfully submit that the decree dismissing appel¬ 
lant’s bill should be reversed. 

Respectfully submitted, 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

Attorneys for Appellant. 

HENRY R. GOWER, 

Of Counsel. 
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BNT OF FACTS 


This is an appeal by the plaintiff below from a decree 
dismissing her bill of complaint, in which it was sought to 
establish a constructive trust in certain property. 

In, 1904, the parties to this suit were the owners of two 
pieces of property, one located at 42 H Street, N. W., 
adjacent to the Government Printing Office, and the other 
a farm of something less than fifty acres, located in Mont¬ 
gomery County, Maryland, which property they had in¬ 
herited from their father. At the time, appellant was in 
need of money and started certain conferences with her 
brother, the appellee, who is and has been for some years 
Treasurer of George Washington University, with a view 
of having the property sold and the proceeds distributed. 
The matter was carefully gone over from several points 
of view, one of which was the advisability of putting the 
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property up at action. Appellee first thought this would 
be the only way, but having concluded that it would per¬ 
haps result in its sacrifice, so told his sister, and stated if it 
was so sold, he would buy it in, but did not think that a 
very good plan. There were several other conferences 
with a view of arriving at some feasible plan for division. 
When appellee found his sister was insistent upon a sale, 
he made her a proposition to purchase her interest in the 
property at a figure agreed upon, namely $7,000.00 for 
the city property and $3,000.00 for the farm property. 
This understanding was reduced to writing by Walter A. 
Brown, who represented both of the parties in handling 
the property, from notes furnished by the appellee. One 
agreement related to the farm property and was duly 
signed and executed before a notary by both of the parties 
on July 18, 1904 (p. 39). The other relating to the city 
property was also signed and executed on the same day 
(p. 40). 

Under these agreements, she agreed to sell her one-half 
interest to the appellee in the farm property for $1,500.00 
and in the city property for $3,500.00, thus making the 
farm valued at $3,000.00 and the city property at 
$7,000.00. There is stipulated in each of these agree¬ 
ments that if at any time during his lifetime, appellee 
should sell either of these properties for a sum in excess of 
the values agreed upon, that he, after crediting himself 
with certain repairs, special assessments, cost of defending 
law suits, judgments for damages, new buildings (and in 
the case of the city property 6% interest on the $7,000.00 
for such time as it might be vacant), would share with the 
appellant any profit thus made. Appellee states that he 
was actuated in incorporating that provision in the agree¬ 
ments by reason of a hope that the Government might at 
some time take the H Street property at a substantial 
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value for use in the enlargement of the Government Print¬ 
ing Office. 

In accordance with these agreements, deeds were duly 
executed in 1904 by the appellant conveying to appellee 
her interest in both pieces of property, which were duly 
recorded and the consideration paid. 

On behalf of appellee it was shown that after holding 
the H Street property until 1917, he finally succeeded in 
selling it for a sum which netted $7,727.83, he having in 
the meantime expended in certain structural improve¬ 
ments the sum of $736.61. In addition to that the appellee 
was entitled to a deduction for loss of rent, the property 
being vacant 75 months between November 1904, and 
May 1917. The total credit which he was allowed under 
the agreement to add to the $7,000, the price paid for the 
property, was $2,011.84. His ownership, therefore, 
resulted in a net loss of $1,284.01. There was, there¬ 
fore, no profit to be divided with the appellant as a result 
of this sale, and no claim is made in the present proceeding 
that these figures are not correct, or any relief asked in 
that regard. The object, however, of referring to this 
property is to show that the valuation placed upon it in 
1904 at time of agreements was more than fair (p. 58). 

The farm property, which is involved in this suit, was 
valued at the time of the sale in 1904 at $3,000. It was 
something less than fifty acres located on the Rockville 
Pike. About one-fourth of the farm was affected by a 
gully in the rear, the house was a small, poorly constructed 
cottage, seventy-five years old, the land was run down, 
fences were down and out-buildings had fallen in. It had 
rented at various times for $150.00 to $180.00 a year, 
which latter figure was the highest rent ever secured for 
the place. In 1904 it was valued for taxation purposes, 
according to the tax receipt produced at the hearing at 
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$2,465 (pp. 62, 63). After appellee acquired the prop¬ 
erty, he moved on it and has lived there substantially all 
the time since that date. He was born there. He 
promptly put in certain improvements at an expenditure 
of $1,617.74. 

In 1917, after appellee had been in possession over 
thirteen years, appellant filed her bill charging that appel¬ 
lee held her undivided one-half interest in this property as 
trustee, subject to repayment to him of the moneys he had 
paid for her interest at the time of the transaction, and 
charged that the agreements thus entered into did not 
represent the understanding and agreement of the parties, 
but had been fraudulently made; and she contended that 
appellee had advanced the money to her upon the property 
as security and not in consideration of her one-half 
interest. 

Attached to her bill and in support of her contention 
.appellee exhibits what purports to be a copy of a letter 
from appellee to herself dated June 18, 1904 (R. pp. 7, 8). 
There is nothing in the bill or letter to indicate that the 
original of this letter has been mutilated, but at the trial 
it was shown that the latter part had been carefully torn 
off at the end of a paragraph. This letter had been writ¬ 
ten in pen and appellee produced a letter copy book con¬ 
taining the letter in full (R. pp. 59, 60). This letter was 
written about a month prior to the execution of the agree¬ 
ments and shows, as does the agreements themselves, 
that appellee acquired title to the property free and clear 
of any claim or trust. It does provide, however, that if 
the appellee should sell the property at any time, he is to 
share any net profits with her, but in the event of his death 
prior to a sale, the agreement is voided and his estate is 
not bound thereby. 

Appellant testified that she signed and executed these 
agreements as well as the deeds without reading them in 





the office of Mr. Brown upon the suggestion of her brother, 
the appellee, on which occasion her brother was not pres¬ 
ent. The appellee testified that he was present at the 
time the papers were executed by appellant which state¬ 
ment is corroborated by the testimony of two other per¬ 
sons who were present, and what is more that she read the 
agreements prior to their execution. 

The trial court, who had an opportunity of observing 
the conduct of the witnesses upon the stand filed its 
findings of fact, in which it sets forth that the appellant 
signed the agreement with reference to the farm property, 
which was the only one in fact involved in the suit, with 
full knowledge of its contents; that it embraced the prior 
understanding of the parties and it was a fair one at the 
time it was made, and that she was not induced to execute 
it by any fraudulent acts or misrepresentations by the 
appellee. Pursuant to this finding a decree was duly 
entered dismissing the bill of complaint. From that 
decree this appeal was taken. 

FINDINGS OF THE TRIAL COURT CONCLUSIVE 

The witnesses in this case testified in open court and in 
ordering the bill dismissed, the trial Judge filed the fol¬ 
lowing finding as to the facts: 

In this case I think that Mrs. Howard signed the 
written agreement with full knowledge of its con¬ 
tents and that it embraced the prior understanding 
of the parties: that it was a fair one at the time it 
was made and that she was not induced to execute 
it by any fraudulent acts or misrepresentations by 
the defendant. It results therefore that the bill 
should be dismissed with costs. 

It is a well recognized principle of law that the findings 
of an auditor or of the trial court upon questions of fact, 
particularly where he has had an opportunity of observing 
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the witness upon the stand carries a presumption of cor¬ 
rectness similar to that in the case of a finding by a referee 
or special verdict of a jury. As has often been stated by 
this court such findings will not be set aside unless it 
appears that there has been an error in law or a conclusion 
of fact unwarranted by the evidence. 

Nash vs. Milford, 33 App. D. C. 142, 149. 
Hutchins vs. Munn, 209 U. S., 246, 250; 28 
App. D. C. 271. 

Richardson vs. Van Auken, 5 App. D. C., 
209, 213. 

The Supreme Court in Adamson vs. Gilliland, 242 U. S. 
350, 353, involving the question of prior production and 
use of an invention, says: 

“Considering that a patent has been granted to 
the plaintiff, the case is pre-eminently one for the 
application of the practical rule that so far as the 
finding of the master or judge who saw the wit¬ 
nesses depends upon conflicting testimony or upon 
the credibility of witnesses, or so far as there is any 
testimony consistent with the finding, it must be 
treated as unassailable.” 

In the case of United States vs. United Shoe Machine 
Co., 247 U. S., 32, 37, to review a decree dismissing a bill 
brought to dissolve a combination and conspiracy in 
restraint of trade, after discussing the weight to be given 
to the findings of the trial court, the opinion proceeds: 

“The contentions could not well be more antago¬ 
nistic, upon each of which there was conflicting 
testimony, and the important fact is to be borne in 
mind that it was given in open court (except as to 
certain contentions about patents, their scope and 
validity). The fact justifies deference to the 
findings of the trial court. 

The same conclusion is reached in the case of Davis vs. 
Schwartz, 155 U. S. 629,636. Many other cases might be 
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cited but these, it seems to us, are conclusive upon the 
question that the findings must be treated as unassailable. 

We submit that, inasmuch as the trial Judge who ob¬ 
served the witnesses and heard the testimony found that 
the agreement was signed by the appellant with a full 
knowledge of its contents, and that it embraced the prior 
understanding of the parties; that it was a fair one at the 
time it was made and that she was not induced to execute 
it by any fraudulent acts or misrepresentations, his 
findings should be held as conclusive upon this court and 
the decision should be affirmed. 

Nevertheless, in view of the brief discussion of the facts 
in appellant’s brief, which entirely overlooks material 
features and questions, we are constrained to refer to the 
evidence, but in so doing, it is not to be understood as an 
indication of any doubt as to the application of the prin¬ 
ciple of law stated to the issues here involved. Our 
purpose will be to show not only that there was con¬ 
flicting testimony, but also that reliability can not be 
placed upon the evidence of the appellant which is offered 
without support, in an effort to show fraud. 

CREDIBILITY TO BE ATTACHED TO 
APPELLANT’S EVIDENCE 

Inasmuch as the contract between the parties to this 
controversy is all in writing, and an attempt is now made 
by the appellant after the lapse of thirteen years to show 
either that the contract does not contain the agreement of 
the parties or means something other than what is set 
forth therein, and inasmuch as the basis of the claim now 
asserted is the unsupported testimony of the appellant, 
it becomes necessary to determine the extent to which re¬ 
liance, if any, is to be placed upon such testimony. 

In the first place, appellee submits that the appellant 
has by her conduct shown an absence of good faith, which 
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is required certainly when coming into a court of equity. 
She bases her alleged rights to relief largely upon a letter 
from appellee to herself dated June 18, 1904, a copy of 
which is attached as Exhibit 2 to the bill (R. p. 7). Ap¬ 
pellant asserts that the transfer of her interest in the real 
estate to appellee was as a security for moneys paid to her 
and not as its purchase price. In support of her conten¬ 
tion, she exhibits this letter. There is nothing in the bill 
of complaint or in the exhibit itself as annexed to the bill 
to indicate that it has been tampered with, but it appears 
to be complete. When, however, the original was offered 
at the trial (which was in the handwriting of the appellee) 
it was found that a part of the second page had been care¬ 
fully torn off at the end of a paragraph. Appellant testi¬ 
fied she did not tear it off nor could she explain its disap¬ 
pearance (pp. 25, 36, 37). The letter was written with a 
pen, and the only conclusion to be reached is that it was 
assumed that no copy had been retained. For otherwise, 
it is inconceivable that any one would attempt to use as an 
exhibit part of a letter that was favorable and fail to 
produce that part which was unfavorable. 

The purpose of the portion of this letter attached to the 
bill as an exhibit was to support appellant’s claim that the 
conveyance of the real estate to the appellee was as a 
security and not intended as a sale, and that the agreements 
and deeds which had been executed by her were fraudulent 
that she had signed the same in ignorance of their contents, 
and that the papers so signed through appellee’s fraud 
failed to represent the true conditions. 

Fortunately for appellee, he kept copies of his letters in 
the year 1904 in a pen copy book as he had no stenogra¬ 
pher. This book was presented at the trial. The first 
part of this letter, it will be observed, places a valuation on 
the property in pursuance of which the agreements and 
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deeds were signed and executed and the transaction closed 
and money paid (p. 59). The missing part of the letter 
shows quite conclusively that the sale was absolute, that 
there was no limitation in any manner or form placed 
upon the defendant as to the time he should dispose of the 
property. The missing part of the letter is as follows: 

“I make this agreement to bind me during my life, 
but not to bind my heirs or assigns, after my death. 
Clara has been informed of this agreement, and if I should 
die she will act honestly by you, but I do not wish my 
estate complicated by having this agreement in force 
after I die. 

“It is my hope to be able to hold both the farm and 
42 H Street until such time as they will bring much more 
money than the price we now agree upon, but I do not 
bind myself to so hold them. 

“I trust that the matter is clearly stated, and I also 
hope that you will wisely invest the money that you are to 
receive. 

“I am preparing to spend seven or eight months on the 
farm (after the winter to come) each year, in which event 
I want to raise vegetables enough for your family as well 
as mine. 

“If you buy a home why can’t you get one on the Ten- 
leytown road. The fare into the city is the same and we 
could get at one another. 

Sincerely, 

Charlie. 

Mrs. Lena M. Howard, 

Langdon, D. C.” (p. 60). 

This part of the letter becomes important because ap¬ 
pellant testified she never read the agreements nor the 
deeds at the time of execution and that they do not cor¬ 
rectly state the facts. The fact is that this part of the 
letter sets forth the understanding then reached and which 
was in substance later reduced to writing as will appear 
in the several agreements relating to each piece of prop- 
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erty and against which she now complains (pp. 8-10 
She can not deny that she received this letter which did 
contain the agreement. It shows therefore that she is 
mistaken when she testified that the contracts do not 
correctly present the understanding, and is also in error in 
saying that she did not know the terms of the contracts, and 
what is more, according to the evidence of two persons, 
she read them before execution (pp. 48, 61). 

Mr. Holmes testified that he made no promise of any 
kind or character except as set forth in the writing, and 
it was reduced to that form at the appellant’s request and 
also because his own judgment concluded that it should be 
done and not entrusted to memory (R. p. 61). He states 
he had the interest of his sister at heart, as well as his own 

(p. 67). 

Appellee further says: 

“As a culmination of the conferences I had had 
with her on the best way of closing up this affair, it 
was agreed upon between us that she should sell to 
me for a stated amount of money, and in one of the 
conversations, desiring to show that I was not going 
into this arrangement as a profit maker solely on 
my own account, I mentioned to her that I would 
be willing to share with her in any excess or profit 
that would ever come to me if at anytime the 
property were disposed of by me, but that that 
agreement being not a part of the deed or not a 
part of the conveyance in any way, but purely 
voluntary and gratuitous, that I wished to qualify 
it so as to have it effective only during my life and 
this I did in my letter to her of June 18th, which 
bears on the same subject. I prepared on rough 
paper what occurred to me as being desirable to 
express my meaning, and carried those to Mr. 
Brown who already was the agent of both parties 
for the property, and a man in whom I had a great 
deal of confidence, and consulted with him about it. 
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I left that rough draft with him and asked him to 
please put it in shape that would be presentable 
and he did. When that was ready, on appointment 
I met my sister there, she having previously 
agreed to a transfer of the property for a price and 
the acceptance of this form of agreement. I had 
not seen the agreements in their completed form 
before my sister and I met at Mr. Brown’s office; 
I had only seen my own notes” (p. 61). 

Appellee further states under cross-examination that if 
the property was sold at an increase in price, he would 
share the profit with his sister and “I mean it now” 
(p. 68) but that “he reserved in this agreement the abso¬ 
lute right to determine under what circumstances and for 
what price it should be sold.” What is more the missing 
part of the letter shows that he intended to live on the 
farm (p. 60) as he had been born there (p. 62) and that he 
has lived there ever since except for a few months in severe 
winters (p. 55) which is quite inconsistent with the idea 
that the sale was a mere security for a debt. The agree¬ 
ment shows that it was absolute on its face, and there is 
is not a scintilla of evidence in this case upon which reli¬ 
ance can be placed that in any way contradicts the writing. 

As indicating the unreliability of either the evidence or 
charges in the bill of complaint, attention is called in the 
first place to paragraph 5 of the bill wherein it is averred 
that the defendant administered the estate of their mother 
and had never filed an account of his administration, and 
for this reason she is unable to state whether defendant has 
fully accounted to her for her interest therein (p. 2). 
On cross-examination when asked why she intimates by 
that paragraph that something was wrong about the failure 
to account to her for personal property, whereas in the 
affidavit filed in the probate court in lieu of the account 
the defendant set forth the personal property she replied, 
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‘Well, because I guess I did not recall it at the time/’ 
meaning at the time she swore to the bill (p. 31). This 
affidavit appears as Exhibit A on pages 16 and 17 and 
shows over her signature that she consented to the same 
being filed. 

In paragraph 6 of the bill, appellant avers that in 1904 
“not having received any income from the remaining 
properties of the estate of her mother,” she consulted 
with her brother, etc. On cross-examination, her atten¬ 
tion was called to this statement and she replied that she 
“did not say that;” that she said “after 1904; she did not 
say prior to;” (p. 33). The fact is that the H Street 
property was rented to the Government Printing Office 
first for $90.00 a month and later for $100.00 a month. 
After the property was surrendered by the Government 
at the expiration of the six months lease made in Decem¬ 
ber 1902, (p. 69), it remained vacant for a short while 
and was then rented in May 1904 for $75.00 a month. 
After deducting the expenses, the proceeds were equally 
divided between appellant and appellee (p. 58). Under 
cross-examination she admitted appellee remitted her 
$45.00 per month as her share, the remaining $5.00 to 
be applied toward taxes (p. 32), this division of proceeds 
continuing up to the time of the sale of the property 
(p. 58). The leases were produced in Court by appellee. 

The attention of the appellant was called to her aver¬ 
ments in paragraph 7 of the bill as follows: 

“Q. The bill says that the defendant requested you to 
sign the form of agreement prepared by him which the 
defendant informed the plaintiff contained the terms of the 
arrangement agreed upon between them, and that the 
plaintiff, relying on this statement, signed two certain 
writings . . . A. I do not recall anything like that, 

that he ever said that beforehand. 

Q. So that is not correct? A. No, it is not correct.” 
(p. 37.) 
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On her direct examination appellant testified that 
on July 18, 1904, the day the agreements were signed > 
she went to Mr. Brown’s office and signed them but 
her brother was not there (p. 29). On cross-examination 
she reaffirmed this statement (p. 38). Mr. Brown 
testified for the appellee that at the time referred to by 
appellant that both she and her brother were together 
(p. 48). Mrs. Connors who typewrote the agreements 
testified the same (p. 54). The appellee testified that 
he was present at the time the documents were signed by 
his sister (p. 61). Under the circumstances, it is incon¬ 
ceivable that any reliance can be placed upon her testi¬ 
mony, when the object and purpose of trying to show that 
appellee was not present is quite evident. 

Appellant testified that she signed the agreements 
without hesitation when handed to her by Mr. Brown 
without looking them over; that she left both agreements 
with him, and .that he had said that her brother the 
defendant would sign them later and at that time she 
received $1,500.00 from Mr. Brown (p. 29); that she 
never saw the clause in the agreement that her brother 
would have the right to sell the property at any time; 
that she put the papers away and never read them (pp. 
29, 30). This is in direct conflict with the averments in 
paragraph 7 of the bill just referred to. 

Mr. Holmes testified that he left a rough draft of the 
agreement with Mr. Brown who was the agent of both 
parties for the property and in whom he had confidence, 
requested him to put it in shape and when it was ready 
met his sister in Brown’s office by appointment; that he 
had not seen the agreement in its completed form before 
he and his sister met at Mr. Brown’s office; that they were 
handed to appellee who in turn handed one of the copies 
in each case, of the farm and the city property, to his 
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sister and that he read aloud the copies while she followed 
with the other copies in her hand; that she did not indicate 
at the time he was reading these agreements to her any 
lack of knowledge or comprehension of what the agree¬ 
ments contained and concluded that they were perfectly 
acceptable or they would not have been signed by her; 
that she made no statement at that time or any other 
time that the agreement was in the nature of a security for 
payments made her and the thought was never expressed 
by either side that it was a loan or advance on the security 
of her share. On the contrary, it was an absolute bona 
fide sale. There was no question about that (p. 61). Mr. 
Brown confirms this statement of the defendant that he 
put the agreement into shape (p. 50); that he offered the 
appellant no inducements nor did he urge her to sign 
these papers nor did Mr. Holmes urge her or try to 
induce her in any way to sign them; that at the time they 
were signed, appellant appeared to be about forty years 
of age, an intelligent woman and seemed to understand 
what she was doing; that his recollection is that at the time 
the agreements were executed Mr. Holmes read one copy 
and Mrs. Howard had her copy, and he presumed she was 
reading it (p. 48); that he feels confident she knew the 
contents of the agreement and no word was said at the 
time that there was any controversey (p. 51). Mrs. 
Connors states that she typewrote the agreements for 
Mr. Brown which were in his handwriting on yellow paper 
(p. 53). 

While a small matter, still as showing how careless 
appellant was in her statements, it appears on page 48 
of the record that she testified that at the time of signing 
these papers it was the first and only time she had ever 
been in Mr. Brown's office (p. 38). Mr. Brown testifies 
on the contrary that his recollection is that the appellant 
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called at his office several times (pp. 47, 51), the first time 
when the engagement had to be postponed, the second 
time when the papers were executed and the third time 
when he paid her the money (p. 51). This is confirmed by 
Mrs. Connors (p. 54). 

On cross-examination appellant was asked whether she 
did not recall swearing to any papers before Mr. Brown, 
to shich she replied she may have acknowledged some 
but does not recall unless it was the deed; that she did not 
read the deeds; that he did not ask her to swear to the 
deeds; that she does not recall signing the deeds on that 
occasion, but does not say that she did not (p. 41); that 
she signed a deed to her brother for the H Street property 
without knowing what she was signing and did not read 
it over; that she does not remember that Mr. Brown took 
her acknowledgment; that he did not; that she also signed 
a deed for the Maryland property but did not read it (pp. 
42, 43). Appellee testified that both of the acknowledg¬ 
ments to the agreements were made simultaneously and 
were executed in duplicate, his sister taking one, and that 
she acknowledged the papers at the same time he did 
(p. 62). Mrs. Connors testifies the acknowledgments on 
these two agreements were in her handwriting; she 
remembers on the day they were signed Mr. Brown came 
out of his private office and asked her to put a jurat thereon 
(pp. 53, 54). Mr. Brown says he took the acknowledg¬ 
ment of both parties to the instrument (p. 48). The 
appellant, therefore, not only acknowledged the two deeds 
one for the District and the other for Maryland property, 
but also acknowledged the two agreements (pp. 8, 9,10). 

APPELLANT EXERCISED INDEPENDENT JUDG¬ 
MENT. 

The tenor of appellant’s testimony is that she was an 
unsophisticated woman, relying upon the statements of 
her brother without question.. The showing made by the 
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appellee, however, is quite to the contrary, which showing 
is supported by appellant’s own letters. Mr. Holmes 
testifies that appellant was 44 years old when these agree¬ 
ments were made and he has always admired her keenness 
and intelligence (p. 56); that she had an opinion of her own 
and met him with in conference on numerous occasions 
and talked it over; that she had just as much opinion as 
he had on the matter (p. 61). Mr. Brown who took the 
acknowledgments to these papers, stated that he offered 
no inducements nor did he urge her to sign them, and at 
the time she appeared to be an intelligent woman and so 
far as he could judge seemed to understand what she was 
doing (p. 48). 

The appellee testified that he made no effort to influence 
her judgment or promises of any kind or character other 
than those in writing, and the whole matter was reduced 
to that form at her request, and in this his opinion coin¬ 
cided with that of his sister that it was best to have it in a 
form of that kind and not trust to memory (p. 61). 

It is quite apparent from the correspondence that passed 
between these two parties that appellant was very watch¬ 
ful of her interest instead of depending upon the judgment 
of her brother, and in consequence it became necessary 
to enter into detail in these letters. For instance, ap¬ 
pellee’s letter to his sister dated June 24, 1904, in referring 
to the price of $9,000.00 which was hoped might be re¬ 
ceived from the two pieces of property if sold at auction, 
Mr. Holmes says “It was my intention to try and get 
some one to buy them in for me, if we sold at auction, 
and it occurred to me that you would not receive any 
benefit by that. So, the plan came to me to have a legal 
sale by you to me, so I could borrow enough money to 
pay you one-half of whatever money we agreed upon for 
the sale” (p. 26). 
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In his letter of July 3,1904, he wrote “I wish you would 
please come in and tell me what you mean and what you 
want. I am discouraged in my attempt to do the best 
I can for you, and will not make an attempt to do any¬ 
thing until I see you.” He also suggests the propriety 
that she turn her affairs over to a lawyer (p. 28). Both 
of these letters were offered by appellant. It also appears 
that Mr. Holmes permitted his sister to occupy the H 
Street property, one of the pieces covered by the agree¬ 
ments, without payment of rent, and that she engaged in 
business there for a while after the transfer had been made 
(p. 57). Appellee testified that his sister suggested that 
the contract be put in written form and that he agreed it 
was important for the protection of each side (p. 67). 
The appellant was asked whether this agreement was not 
in fact reduced to writing because she was aware that her 
mother and her uncle had had some controversy some 
years before about property matters, and she replied that 
she never referred to this disagreement to her brother, 
either verbally or in writing. There was then exhibited 
to her a letter written by her to her brother under date 
of July 4, 1904, in which she used the expression “/ don’t 
propose to have any dispute over the property like mother 
and Uncle Waverly . I am sure it will not make things 
any better for me to come to see you.” When shown this 
letter she states that naturally she could not recall making 
such a statement after sixteen years (p. 44). 

It is a significant fact that in the missing part of the 
mutilated letter of June 18, 1904, this statement appears: 
“I make this agreement to bind me during my life, but 
not to bind my heirs or assigns, after my death. Clara 
has been informed of this agreement, and if I should die 
she will act honestly by you, but I do not wish my estate 
complicated by having this agreement in force after I 
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die” (p. 60). This identical provision, though in different 
language, is found in the agreement made a month later 
and executed by the parties (p. 8). The letter is plain 
and lacks any ambiguity. She was an intelligent woman 
and the fact that she well knew that it was in full accord 
with the agreement which she subsequently executed 
would perhaps account for the mutilation of the letter. 

We think the foregoing shows quite conclusively that 
the appellant was fully aware of her rights, and acted 
upon her own independent judgment in the matter. 

THE PROPERTY WAS SOLD AND NOT TRANS¬ 
FERRED AS SECURITY FOR LOAN. 

The bill avers that the money paid to the plaintiff was 
as an advance upon the security of her interest in the 
property here involved (p. 3). She testified she did not 
offer to sell her interest and never understood it that way, 
and at no time had she offered to sell it outright (pp. 33- 
34). 

The foregoing statements are quite inconsistent with 
the record made by her at the time. In her letter of 
April 8, 1904, addressed to the appellee, she says “The 
idea I wanted to convey to you was how much would you 
think fair to offer me for the property ? but I was in a hurry the 
morning I wrote the letter and did not make myself 
clear. * * * Something must be done soon, either 

borrow enough money for me to build a home or close the 
estate. If I had a home I would probably wait a little 
while before selling if you thought there was any prospect 
of getting more for the property” (p. 33). In Mr. 
Holmes’ reply of April 9, 1904, in referring to a sale at 
auction he said “My plan would be to buy both pieces in. 
I would have to borrow money on the property to pay 
you one-half of what they would bring at auction” (p. 24). 
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In the mutilated letter offered by appellant dated June 
18, 1904, appears the following: 

“In the event of either one or both of these 
probabilities coming to pass, I shall share equally 
with you, after deducting twice the amount paid 
you in the purchase of your one-half share of these 
properties * * * Suppose in the 42 H Street 
case I pay you now £3,500, that, together with one- 
half means that we are selling it for £7,000. * * * 
Selling price now £7,000” (p. 59). 

In appellee’s letter of June 24, 1904, also offered by the 
appellant, he writes “I do not understand your reference 
to the sale of one piece of property and you would get 
nothing. Neither do I understand that you are giving 
me fifteen thousand dollars worth of property for five 
thousand dollars. Surely you are not foolish enough to 
believe that the two pieces are worth thirty thousand.” 
* * * (p. 26). 

The appellant testified that her brother “first proposed 
that the properties be put up for sale at auction, and then 
afterwards he did not think very well of that method 
because he said if we hold the property it will undoubtedly 
advance in value, and there will be more in it for us, and 
that if it was put up at auction he might have to arrange 
to buy it in to protect our interest” (p. 24). This testi¬ 
mony, however, is directly opposed to the plan outlined 
in appellee’s letter of June 24, 1904, offered by the appel¬ 
lant, in which he says: “Yes, I proposed this method of 
furnishing you money rather than auction the places off, 
for two reasons: First. We would get for the two pieces 
at auction about £9,000, may be less. Second. It was 
my intention to try to get some one to buy them in for me 
if we sold at auction, and it occurred to me that you would 
not receive any benefit by that. So the plan came to me 
to have a legal sale hy you to me, so I could borrow enough 
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money to pay you one-half of whatever money we agree 
upon for the sale ” (p. 26). 

Mr. Holmes testified that he had a number of confer¬ 
ences in 1904 with his sister which were started by her, 
about the disposition of the property, and a number of 
plans were proposed for settlement in order that she might 
have money. One scheme was to put the property up at 
auction, but he later concluded that this would probably 
result in its sacrifice, and under such condition he would 
feel compelled to buy it in and he did not think that a good 
plan either for himself or for her, feeling that perhaps he 
would be criticised. When he found his sister was in¬ 
sisting on the sale, or division, he made a proposition to 
come to an agreement as to the value of the property and 
he would then purchase her share. He thought #7,000 
for the H Street property was probably more than it was 
worth, but the situation was influenced by its proximity 
to the Printing Office and the likelihood of getting more 
for it, particularly through a sale to the Government. 
This idea was largely responsible for the provision in the 
agreement with reference to sharing profits (pp. 55, 56). 

In the light of these facts, we respectfully submit that 
both parties intended a sale of appellant’s interest in the 
property to her brother, in accordance with the agreements 
and deeds, and not simply a transfer as security for a loan. 

VALUE OF PROPERTIES INVOLVED IN TRANS¬ 
ACTION. 

Upon the death of the father of the parties to this suit, 
he left three pieces of real estate, one located on 2d Street, 
which the appellee sold and distributed the proceeds 
equally between the appellant and the appellee (R. p. 15). 
This property is not involved in this suit. 

The second piece of property was known as 42 H St., 
adjacent to the Government Printing Office. The parties 
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agreed to a valuation of £7,000 upon this property as will 
appear from appellee’s letter of June 18, 1904 (Exhibit 2, 
p. 8), which was confirmed in the agreement for its sale, 
executed and sworn to on July 18, 1904 (Exhibit 3, p. 8). 
The improvement consisted of a frame house and brick 
rear addition (p. 49). Mr. Walter A. Brown, a real estate 
agent in charge of the property, states that he did not 
agree with Mr. Holmes on the value of £7,000 believing 
that this was too high, as in his opinion it was not worth 
over £6,000 or £6,500, outside of the possibility of selling 
it to the Government (p. 49). The tax bills for the years 
1903 and 1904 show that the property was assessed for a 
total of £3,303, which would indicate an actual value of 
about £5,000, in view of the well known fact that the 
assessment for taxes in the District is made on a two- 
thirds basis. Upon acquiring the property, appellee made 
certain structural changes and repairs at an expense of 
£736.61 (pp. 49, 57, 58), making the building actually 
cost him £7,736.61. At no time was the appellee or his 
agent able to secure £7,000 for the property notwith¬ 
standing advertisement, until 1917, when he secured 
a purchaser, which netted him £7,720.83 (R. pp. 49, 58). 

It will be observed by the agreement between the parties 
that the appellee stipulated that “if at any time during 
his natural life he shall dispose of the property for an 
amount in excess of £7,000,” that he was to pay the plain¬ 
tiff one-half of this profit after deducting certain repairs, 
special assessments, costs of law-suits and 6% interest on 
the £7,000 for such time as the property might remain 
vacant (R. p. 8,9). According to the statement furnished 
by him, the property was vacant seventy-five months in 
all between November 1906 and May 1917. Appellee 
itemizes these extraordinary expenditures for which he 
was entitled to credit under the agreement in the event 
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of sale and they aggregate $2,011.84. Inasmuch as the 
appellee had incurred a substantial loss by his ownership 
of this property, there was, of course, no division of profits 
made, and no criticism or question raised by appellant, 
that she did not receive all that she was entitled to, or 
that any profits actually were made. 

The object of referring to its value is simply to show 
that the prices fixed in the agreement were more than 
fair for the property at the time the agreements were 
made and she was paid $3,500 for her half interest. The 
valuation at that time was fixed at $7,000 and after im¬ 
proving it at a cost of $736.61 and holding it for thirteen 
years the property was sold in June, 1917, during the 
war period when prices had very materially advanced, 
at a sum which netted the defendant $7,727.83 (p. 58). 

The third piece of property in the estate and which is 
the one involved in this controversy consists of a farm in 
Montgomery County of slightly less than fifty acres (p. 
52). The improvements on this farm in 1904, at the time 
of the agreement, consisted of a small frame cottage about 
75 years old, having three rooms on the first floor, two 
rooms and an attic on the second. The rear of this prop¬ 
erty is traversed by a large gully or ravine which affects 
about one-fourth of the tract. At that time the land was 
much run down, fences were down and out-buildings 
were failing in (pp. 52, 62). 

The agreement for the sale of this property places its 
value at that time as $3,000. In substantiation of appel¬ 
lee’s claim that that was a fair value, there were offered 
in evidence the tax receipts for the years 1904 and 1905, 
which show a valuation for taxation purposes of $2,465 
(p. 63). Mr. Hilton, President of the Farmers Bank & 
Trust Co. of Rockville, who was in 1904 Clerk to the 
County Commissioners and County Treasurer of Mont- 
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gomery County, where the farm is located, and whose- 
duty it was to become familiar with the values of real 
estate in that section, and who moreover had charge of the 
assessment books and assisted in supervising the making 
of these assessments for tax purposes, testified in behalf of 
appellee that he was personally acquainted with this farm; 
that he had spent fourteen years in the County Com- - 
missioned Office dealing with assessments of all of the 
property in the county and has since kept in touch with 
valuations for the purpose of placing loans for the Trust 
Co. of which he is President; that in 1904, the property 
along the Rockville Pike was valued at from $40 to $100 
per acre, which he considered a fair price. He further 
testified that in his opinion the Holmes property at that 
time, taking the tract as a whole, was worth between 
$65 and $75 per acre, though its present value in view 
of the improvement of the pike, establishment of good 
road, together with the natural increase in values, 
would now be worth between $200 and $250 an acre. 
Other property in the neighborhood has recently sold 
as low as $100 per acre, and another tract located on the 
pike about 1000 or 1200 feet from the property here in¬ 
volved, bought by the Vaccine Plant shortly before he 
testified, brought $115 or $120 an acre (p. 52). 

As one of the questions raised was as to whether the 
value fixed in the agreement in 1904 was fair, the testi¬ 
mony of course as to its present value becomes im¬ 
material. 

The testimony of Mr. Hilton considered in connection 
with the valuation for purposes of taxation, seems to us 
conclusive evidence that the price agreed upon by the 
parties for the Maryland property represented its fair 
and reasonable value at the time. In respect to the H 
Street property, the evidence shows quite clearly that 
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appellant received all that her interest was worth, and 
that instead of under-valuing it, the parties were so far 
influenced by possible future demand for the property 
that they over-estimated its fair value, and this to the 
distinct advantage of the appellant. Under such cir¬ 
cumstances, we do not believe she now has any right to 
complain. 

CONCLUSION. 

It is apparent from the proof in this case that the agree-' 
ments entered into between the parties were eminently 
fair; that they embraced the prior understanding of the 
parties; that appellant was not induced to execute them 
or either of them by any fraudulent acts or misrepresenta¬ 
tions of appellee, but on the contrary that she was fully 
aware of her rights and acted upon her own independent 
judgment. Consequently, no case was presented for the 
intervention of a court of equity, and the bill was properly 
dismissed. We, therefore, respectfully submit that the 
decision of the lower court should be affirmed. 

Respectfully submitted, 

Edwin C. Brandenburg, 
Attorney jot Appellee . 

Gilbert P. Ritter, 

Louis M. Denit, 

Brandenburg & Brandenburg, 

Of Counsel 












